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District of Columbia 
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j 

No. 6476. 

Hotel Lafayette, Inc., a Corporation, anfl. Walter 

Smith, Appellants, 

vs. 

Thomas H. Pickford et al. 


a Supreme Court of the District of Columbia. 

Equity No. 55228. 

Hotel Lafayette, Inc., a Corporation, and Walter 
Fletcher Smith, Plaintiffs, 

vs. 

Thomas H. Pickford, Jefferson L. Ford, Jr., Elwood H. 
Seal, as Trustee, Chester A. Bennett, as Trustee, 
National Savings & Trust Co., a Corporation, as Trus¬ 
tee, Defendants. 

United States of America, 

7 

District of Columbia , ss: 

Be it remembered, that in the Supreme Cohrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had in the above- 
entitled cause, to wit: 
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HOTEL LAFAYETTE, INC., ET AL., VS. 


1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity No. 55228. 

Hotel Lafayette, Inc., a Corporation, and Walter 
Fletcher Smith, Plaintiffs, 

vs. 

Thomas H. Pickford, Jefferson L. Ford, Jr., Elwood H. 
Seal, as Trustee, Chester A. Bennett, as Trustee, 
National Savings & Trust Co., a Corporation, as Trus¬ 
tee, Defendants. 


Bill of Complaint. 

Filed January 11, 1933. 

The petition of Hotel Lafayette, Inc., and Walter 
Fletcher Smith,respectfully shows to the Court as follows: 

(1) That the plaintiff, Hotel Lafayette, Inc*., is a corpora¬ 
tion dulv organized under the laws of the State of Marv- 
land, having an agent and office in the District of Columbia, 
and brings this suit in its own right. The plaintiff, Wal¬ 
ter Fletcher Smith, is a citizen of the United States and 
a resident of the District of Columbia, and brings this suit 
in his own right. 

(2) Defendant, Thomas II. Pickford, is a citizen of the 
LAiited States and a resident of the City of Coronado, in 
the State of California, temporarily residing at the Hotel 
Lafayette, 16th and Eye Streets, Northwest, Washington, 
D. C., and is sued in his own right. Defendant, Jefferson 
L. Ford, Jr., is, a citizen of the United States and a resi¬ 
dent of the District of Columbia, and is sued in his own 
right. Defendants, Elwood II. Seal and Chester A. Ben¬ 
nett, are citizens of the United States and residents of 

the District of Columbia, and are sued as trustees 
2 under two certain deeds of trust hereinafter more 
particularly set forth. The defendant, National 
Savings & Trust Company, is sued as Trustee under a 
certain deed of trust hereinafter set forth. 

(3) On the 30th day of April, 1919, the defendant, 
Thomas H. Pickford, being the owner in fee of the prem- 
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ises known as Lots 9 and 10 in Square 200, bv a certain 
instrument in writing, leased to the Hotel Lafayette Com- 
pany (a corporation organized under the laws of the State 
of Delaware), the land and improvements aforesaid for a 
term of 12 years, commencing May 1st, 1919; and there¬ 
after on the 26th day of April, 1929, the said jdefendant, 
Pickford, by a certain instrument in writing, leased to the 
said Hotel Lafayette Company the aforesaid beal estate 
for a further term of 8 years commencing on the 1st day 
of May, 1931, and ending on the 30th day of April, 1939, at 
a total rental for said term of $252,000, payable pi monthly 
installments of $2,625 in advance; and the said lessee, Hotel 
Lafayette Company, went into possession of the [said prem¬ 
ises pursuant to the leases aforesaid and paid j*ent there¬ 
under until the 24th dav of October, 1929. 

(4) On the day last aforesaid, the said Hotelj Lafayette 
Company, being the owner of the leases aforesaid, and 
being in possession of the said Hotel Lafayette pursuant 


thereto, and being the owner of the furniture, fi: 
equipment in and upon the said premises, by an i 
in writing conveyed the said leases, together 
articles of personal property aforesaid and the 


ffures and 
nstrument 
with the 
good will 


of the hotel business, to the plaintiff, Walter Fletcher Smith, 
who, in consideration of the same paid the sum of $50,000 
in cash, and executed his ten certain promissory notes of 
$4,700 each, dated October 1, 1929, payable semi- 
3 annually, beginning April 1, 1930, with ijnterest at 

ble to the 
vare Cor- 


itins' con- 


the rate of six per cent per annum, pava 
order of the Hotel Lafayette Company, a Dela 
poration. 

(5) The defendant, Thomas H. Pickford, in wij 
sented to the transfer of the two leases aforesaid from the 
Hotel Lafayette Company to the plaintiff, Waited Fletcher 
Smith. 

(6) To secure payment of the promissory notes afore¬ 
said, the plaintiff, Walter Fletcher Smith, executed a cer¬ 
tain deed of trust dated October 24, 1929, and recorded on 
November 15, 1929, in Liber No. 6395 at folio No.j 77 of the 
Land Records of the District of Columbia, and therebv 
conveyed to the defendants, Elwood H. Seal an^i Chester 
A. Bennett, as trustees, the two leases hereinbefore men¬ 
tioned; and further to secure the notes aforesaid!, the said 
plaintiff, Walter Fletcher Smith, by a certain ofher deed 
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of trust dated October 24, 1929, and recorded on Novem¬ 
ber 15, 1929, being Instrument Xo. 98 of said date, among 
the land Records of the District of Columbia, conveyed to 
the defendants, Chester A. Bennett and Elwood H. Seal, as 
trustees, all of the furniture, fixtures and equipment and 
other personal property used in the operation of the Hotel 
Lafayette, and more particularly described in the said deed 
of trust. 

(7) Thereafter the plaintiff, Walter Fletcher Smith, en¬ 
tered into possession of the property aforesaid, and con¬ 
ducted therein the hotel business for a long period of time, 
to wit, until the month of June, 1932, when, for valuable 
consideration and with the consent in writing of the de¬ 
fendant, Thoipas H. Pickford, the said plaintiff, Walter 
Fletcher Smith, conveyed the said leases to the plaintiff, 

Hotel Lafayette, Inc., and by a certain instrument 
4 in writing, the said plaintiff, Walter Fletcher Smith, 

conveyed to said corporation the furniture, fixtures 
and equipment aforesaid, together with the good will of 
said business, subject to the deeds of trust hereinbefore 
named. The said Hotel Lafavette, Inc. immediatelv there- 
after entered into possession of said personal property and 
entered into the conduct of said business and continued 
therein until the happening of the grievances hereinafter 
complained of. 

(8) During the occupancy of said premises by the plain¬ 
tiff, Walter Fletcher Smith, he improved the said hotel 
building from time to time, and in making such improve¬ 
ments expended the sum of $20,000. 

(9) After the execution of the deeds of trust aforesaid 
the plaintiff, Walter Fletcher Smith, paid five of the prom¬ 
issory notes described in the said deed of trust of $4,700 
each, with interest, making a total payment of $23,500 to¬ 
ward the principal sum, and also paid interest thereon to 
April, 1932, being in full payment of all the notes that had 
matured until the 1st day of April, 1932. 

(10) The hotel business in the City of Washington dur¬ 
ing the summer months of the vear 1932 was the dullest 
ever known in the historv of this countrv, manv of the 
local hotels during said period, to wit, ten hotels, having 
gone into receiverships or bankruptcy because of the long 
continued depression in the business and financial world. 
As a result of the unsettled state of business conditions, the 
plaintiff, Hotel Lafayette, Inc., was unable to pay the rental 
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I 

of $2,625 per month for the months of Julv, August and 
September, (amounting in all to $7,875), which in the month 
of September became and was due and owing to the defend¬ 
ant, Thomas H. Pickford. During the months afore- 
5 said, namely, July, August and September, 1932, al¬ 
though the plaintiff corporation was unable to pay 
the rent for said hotel, it did receive from the operation of 
said hotel sufficient money to pay the operating expenses 
thereof, and did apply all of said moneys towarjd the pay¬ 
ment of said operating expenses. 

(11) The said Pickford, for reasons unknown to these 
plaintiffs, during the year 1932 obtained from the Hotel 
Lafayette Company, or from Hr. P. C. Gordon, possession 
of the five unpaid promissory notes for $4,700.00 ^ach, made 
by the plaintiff, Walter Fletcher Smith, and secured by the 
deeds of trust hereinbefore named. Although tl]e said de¬ 
fendant, Pickford, obtained possession of said ndtes, plain¬ 
tiffs were informed and believe, and therefore aver that the 
said notes were not endorsed by the payee named therein, 
so that the said defendant did not acquire legal tijtle to said 
notes. 

(12) During the month of September, 1932, the defendant, 
Thomas H. Pickford, threatened the plaintiffs wijth attach¬ 
ment proceedings because of the non-payment of the afore¬ 
said rent. Whereupon, the plaintiffs consulted the trustees 
named in the deeds of trust aforesaid, who informed plain¬ 
tiffs that if the Hotel Lafayette business were turned 
over to them for management, the equity of plaintiffs in the 
business aforesaid would be preserved and the rights of 
unsecured creditors protected. At said time, one of said 
trustees, namely, Chester A. Bennett, was the attorney for 
the defendant, Pickford. At the request of said trustees, 
plaintiffs on September 13,1932, signed a letter authorizing 
them to operate and conduct the hotel, and to Ripply the 
proceeds of the business to the payment of operating ex¬ 
penses and the liquidation of the rent. ;The said 

6 trustees entered into possession of the saicj business 
and conducted same until September 20, 1932, at 
which time the defendant, Thomas H. Pickford, Requested 
the plaintiffs to discontinue the operation of the hotel by 
the trustees and to operate the same by the plaintiff cor¬ 
poration, in consideration whereof the said defendant, Pick¬ 
ford, agreed to extend until April 1, 1933, the one promis¬ 
sory note for $4,700 which would otherwise by Its terms 
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mature on October 1, 1932. As a further consideration, the 
said Pickford agreed to pay the real estate taxes against 
the said property up to and including April 1, 1933. 

(13) Immediately after the hotel business was returned 
to the plaintiff corporation, to wit, on September 26, 1932, 
defendant, Pickford, filed in the Municipal Court an action 
against the plaintiffs herein, Walter Fletcher Smith and 
Hotel Lafayette, Inc., (being known as Landlord and Ten¬ 
ant Case Xo. 515,993), wherein the said Pickford set forth 
that these plaintiffs had defaulted in the payment of rent 
and in the performance of other covenants of said lease, 
and prayed that the defendants appear and show cause why 
judgment should not be given against them for the restitu¬ 
tion of the possession of the aforesaid premises. A copy 
of the Landlord and Tenant complaint in said cause is filed 
herewith, marked “Plaintiffs’ Exhibit Xo. 1.” On the same 
date, the defendant, Thomas II. Pickford, as plaintiff, filed 
in the Supreme Court of the District of Columbia an action 
for rent against the plaintiff herein, Walter Fletcher Smith, 
said action being known as Law Case Xo. 81,870, and therein 
prayed for an attachment against the furniture and fixtures 
contained in said hotel because of default in the payment of 
rent. Thereupon a writ of attachment was issued 
7 out of the Supreme Court of the District of Columbia 
and placed in the hands of the United States Marshal 
in and for the District of Columbia, who, on the following 


day, pursuant to said writ, took physical possession of all 
of the furniture, fixtures and personal property contained 
in said hotel, and remained in possession thereof at the 
time of the foreclosure sale hereinafter set forth. 

(14) After the filing of the two suits aforesaid, to wit, 
on October 7, 1932, the said defendant, Thomas II. Pick¬ 
ford, addressed a letter to the plaintiff, Walter Fletcher 
Smith, in words and figures following: 


Mr. Walter Fletcher Smith, 
Hotel Lafayette, 

Washington, D. C. 


“October 7th, 1932. 


Dear Sir: 

If you will turn over the Hotel La Fayette and the fur¬ 
nishings to me, I will furnish the money necessary to make 
repairs and advances for operating, and pay you $200.00 
per month for your assistance in helping to operate the 
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hotel, and we will take 60 davs to sell the leasel and furni- 
ture. 

I will have the payments on the notes (secured on furni¬ 
ture) extended, and when sale is made you are to receive 
all money from the sale of the furniture, after deducting 
all monies due me on rent and furniture. | 

Any time during the 60 days that you pay |me all the 
money due me on rent and furniture, I will turn over the 
hotel to vou. 

I will pay taxes due in September 1932. 

Yours trulv, 

(Signed) ' T. H. PICKFORD. 

I accept the above proposition and hereby transfer to 
vou all my right, title and interest in the furniture and 
lease, and put vou in possession of the hotel, j 

(Signed)* WALTER FLETCHER SMITH.” 

8 The proposition contained in the said letter was 

by the said plaintiff duly accepted in writing, and 
thereupon the said Thomas H. Pickford took possession of 
the Hotel Lafayette and continued in the conduct and opera¬ 
tion of said business for a period of more than two months, 
during which time the defendant, Pickford, failed to make 
any accounting to the plaintiffs for the moneys derived 
from the conduct of said business, although the bookkeeper 
furnished plaintiffs with statements of receipt^ and dis¬ 
bursements, and defendant, Pickford, completely failed and 
omitted to pay to the plaintiff, Walter Fletcher pmitli, the 
sum of $200.00 per month agreed by said defendant to be 
paid to said plaintiff, although plaintiff Smith assisted dur¬ 
ing said period in the management of said hotel business. 

(15) Under the terms of the contract last afoiresaid, the 
said Thomas H. Pickford undertook and agrejed to co¬ 
operate with plaintiffs in securing a purchaser foj* the busi¬ 
ness aforesaid. Petitioners aver that prior to tljie date of 
said contract, the said Pickford had received from a respon¬ 
sible party an offer to enter into a lease of said hptel prop¬ 
erty for a period of years at the rental provided for in the 
lease last-aforesaid, and a further offer from said party to 
pay the sum of $27,500 for the furniture, fixtures and equip¬ 
ment contained in said hotel. After the contract Jlast-here- 
inbefore mentioned was signed, and during the 'period of 
60 days referred to in said contract, the said Pickford re¬ 
ceived offers from at least five responsible persons who 
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were ready, able and willing to acquire the lease aforesaid, 
and also ready, able and willing to purchase the furniture 
and fixtures contained in said hotel. Among the persons 
so applying to Pickford to purchase said chattels and lease 
said hotel were the following: 

9 Mr. Young, owner of the Virginian Hotel, Lynch¬ 
burg, Va., Mr. Robert Lloyd, Mr. Gossler, of Atlantic 

City, Mr. S. T. Budd, of South Orange, New Jersey, and 
Mr. Jefferson L. Ford, Jr., one of the defendants herein. 

The plaintiffs aver that in each instance the said Pick- 
ford, in violation of his contract with the plaintiff, Smith, 
and in utter disregard of his obligation to said plaintiff, 
and without notice to him, advised the prospective pur¬ 
chasers not to negotiate for the acquisition of said lease 
and personal property with the plaintiff, Smith, and told 
them it would be better for them to negotiate for the acqui¬ 
sition of said fease and personal property after the option 
contained in the letter of October 7, 1932, had expired. He 
further informed them that after the expiration of said con¬ 
tract he, Pickford, would be in complete control of the situa¬ 
tion and would be able to offer more advantageous terms 
to such prospective customers. Plaintiffs aver that on De¬ 
cember 10, 1932, defendant, Pickford, delivered a letter to 
one of the prospective purchasers, namely, Jas. F. Howard, 
wherein he stated that he, Pickford, had three very good 
propositions for the hotel, but he was unable to enter into 
any negotiations or contract until after December 16th, 
1932. A copy of said letter is herewith annexed and made 
part hereof, marked “Plaintiffs’ Exhibit No. 2.” Because 
of said representations on behalf of Pickford, the said pros¬ 
pective customers, at the request of defendant, Pickford, 
withheld their offers of purchase in anticipation of the ac¬ 
quisition by defendant, Pickford, of the said hotel lease 
and the said personal property. 

(16) On or about December 1, 1932, the defendant, Pick¬ 
ford, by his duly authorized agent, F. E. Lucas, offered to 
return to plaintiff, Smith, possession of the said hotel, to¬ 
gether with all fixtures and equipment, and to rent 

10 said hotel to plaintiff for a term of ten years, at a 
rental of $2,500.00 per month, with a certain renewal 

privilege, upon plaintiff’s assuming and agreeing to pay 
the notes secured by the deed of trust aforesaid aggre¬ 
gating $24,453.00, to be liquidated and paid at the rate of 
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$250.00 per month, and provided further that plaintiff pay 
to said defendant, Pickford, the sum of $5,000.Cj0 for rent 
for the months of January and February, 1933, together 
with two payments of $250.00 each on the deeds of trust, 
plus the further sum of $4,100.00 to reimburse Pickford for 
expenses incurred by him in the conduct of said hotel busi¬ 
ness during the sixty days aforesaid, the latter sum to be 
paid in monthly installments of $100.00. Defendant, Pick¬ 
ford, further offered and agreed to pay real estate taxes 
for the year 1933, but plaintiffs should agree to pay taxes 
for the years thereafter. Said Lucas produced) a written 
contract embodying said terms, which said coiitract was 
duly signed by plaintiff, Smith, and assented to t>v defend¬ 
ant, Pickford. 

(17) Immediately thereafter, and as part of the same 
transaction, the defendant, Pickford, agreed with the plain¬ 
tiff, Smith, not to demand payment of the one matured 
note secured by said deed of trust, the payment of which 
had been bv mutual agreement extended and agreed to be 
paid in monthly installments of $250.00. The time for 
consummation of said contract was extended to December 
17, 1932. 

(18) After the acceptance of said contract, plaintiff, 
Smith, informed defendant, Pickford, that he, plaintiff, 
would be required to go to Havana, Cuba, to obtain cer¬ 
tain moneys due and payable to him, the possession of 
which would be essential to the proper perfordnance by 
plaintiff of the contract aforesaid. The defendant, Pick¬ 
ford, assented to said arrangement, and it \vas then 

11 and there agreed between plaintiff, Smith, and said 
Pickford that he, plaintiff, should promptly go to 
Havana, Cuba, for the purpose aforesaid, and it was then 
and there understood and agreed between plaintiff, Smith, 
and defendant, Pickford, that the latter, during the for¬ 
mer’s absence from this country, would take nq steps to 
foreclose the said deeds of trust. 

(19) Accordingly, and pursuant to said agreement, 
plaintiff, on December 7, 1932, departed from thb City of 
Washington and forthwith proceeded to the City of 
Havana, in Cuba, where he was successful in havijig placed 
to his credit certain funds sufficient to enable plaintiff to 
carry out his said contract with defendant, Pickford. 
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(20) Immediately upon obtaining said funds, to wit, on 
December 15, 1032, plaintiff, Smith, cabled to his daughter, 
(then in Washington, D. C.), that she should see defend¬ 
ant, Pickford, for the purpose of informing him that plain¬ 
tiff had been successful in raising said funds, and to ascer¬ 
tain whether the funds should be cabled to defendant, Pick- 
ford, in Washington, D. C., or whether said defendant 
would await plaintiff’s return to Washington, D. C. The 
said daughter of plaintiff, immediately upon receiving said 
cable, communicated said message to the defendant, and in 
reply was informed by defendant, Pickford, that he would 
await plaintiff's return from Cuba. She thereupon, by 
cable, promptly notified plaintiff, Smith, of defendant, Pick- 
ford's, reply as aforesaid. 

(21) Notwithstanding the agreements last-aforesaid, the 
said defendant, Pickford, on, to wit, December 7, 1932, pre¬ 
tending to be the owner of the promissory notes secured 
bv the two deeds of trust aforesaid, and wrongfully claim- 
ing that one of said promissory notes was then overdue, 

notwithstanding his agreement to extend the same, 
12 notified tjlie trustees under said deeds of trust to fore¬ 
close the same. Pursuant to said notice the defend¬ 
ants, Seal and Bennett, as trustees, on the 7th day of De¬ 
cember, 1932, inserted in one of the Washington news¬ 
papers a notice that the aforesaid leasehold interest and 
the furniture and fixtures in said hotel would be offered for 
sale at public auction at the office of Thomas J. Owen & 
Son, No. 1431 Eye Street, Northwest, on the 16th day of 
December, 1932, at one o’clock p. m. 

(22) Plaintiff, Smith, avers that he was absent from the 
City of Washington, D. C., at the time said advertisement 
was first inserted in the said newspaper, and remained 
absent from said City during the entire period of said ad¬ 
vertisement, and at the time of the proposed sale; and 
he further avers that neither defendant, Pickford, nor said 
trustees at any time notified him of said proposed sale or 
of said advertisement in the newspaper, and plaintiff, 
Smith, at all times up to and including the date of said 
alleged sale was kept in ignorance of the steps being taken 
by said defendant, Pickford, and said trustees, and had no 
knowledge, notice or information thereof at any time prior 
to the date of said sale, and that he did not learn of the 
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same until his return to Washington, D. C., from Havana, 
Cuba, on the 19th day of December, 1932, which date was 
three days after the alleged sale had taken place) 

(23) Upon plaintiff, Smith’s, return to Washington, D. 
C., on December 19, 1932, he was in such pook condition 
of health that it became necessary for him immediately to 
go to a hospital for medical treatment, and upon his ar¬ 
rival in Washington, D. C., he went from the Union Station 
to the Emergency Hospital, where he remained for several 

days under the treatment of physicians, during which 
13 time he was physically incapacitated from attending 

to his ordinary business atfairs. 

(24) Plaintiff, Smith, avers that on December 12, 1932, 
he was in financial condition to carry out and perform his 
said contract with tlie defendant, Pickford, as defendant, 
Pickford, had been informed and well knew, anp was only 
prevented from paying said money and carrying out said 
contract because of his, plaintiff’s, absence from the City 
of Washington, and the assurance given by defendant, 
Pickford, to plaintiff’s daughter that payment could await 
plaintiff’s return from Havana, Cuba, to the City of Wash¬ 
ington, D. C., of which assurance plaintiff, Smith, had been 
informed by cable. 

(25) Plaintiffs, upon information and belief,! aver that 
before said advertisement of sale was first inserted by the 
trustees in the Washington newspaper, the defendant, Jef¬ 
ferson L. Ford, Jr., had been informed by defendant, Pick¬ 
ford, of the matters and things hereinbefore set forth, and 
said defendant had full knowledge of plaintiff’s; rights in 
the premises and of his contracts with said Pickford, as 
well as the extension of the time of payment of the promis¬ 
sory note which would by its terms have matured on Octo¬ 
ber 1, 1932; and possessed of said knowledge, tjhe defend¬ 
ant, Pickford, and defendant, Ford, prior to t^ie date of 
the first insertion of said advertisement of sale ip the news¬ 
papers, conspired together to defeat plaintiff of] his rights 
in the premises and to defraud him of his leasehold inter¬ 
est in said hotel and of his ownership of the furniture, fix¬ 
tures and equipment therein, by attempting or pretending 
to foreclose said deed of trust, and having the property bid 
in by defendant, Pickford, and thereafter leasea and sold 
to the defendant, Ford. The defendant, Pickfoijd, entered 
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into an agreement with the defendant, Ford, to bid 

14 in the leasehold interest and said chattels at an auc¬ 
tion sale,to be held by said trustees, and immediately 

thereafter to convey said chattels to said defendant, Ford, 
and to enter into a lease of said hotel property for a term 
of years at an agreed rental, the purchase price for said 
chattels and lease to be the sum of $27,500.00, payable by 
Ford in monthly installments. 

(26) The defendant, Pickford, bid $10,000.00 for the 
leasehold interest and chattels aforesaid, which chattels 
and lease were of the value of approximately $70,000.00. 
The property was knocked down by the auctioneer to said 
Pickford, and thereafter the defendant trustees executed 
and delivered to said Pickford a bill of sale of said chattels 
and an instrument purporting to transfer and convey said 
leasehold interest. 

(27) Immediately thereafter, to wit, on December 21, 
1932, pursuant (o an agreement theretofore made between 
defendant, Pickford, and the defendant, Ford, the said 
Pickford, in consideration of a purchase-money trust for 
$27,500.00, executed and delivered to said Ford a bill of 
sale of said chattels and a lease of said hotel property for 
a period of years at a rental of $2,500.00 per month, pay¬ 
able in advance. 

(28) Plaintiffs aver that the foreclosure sale aforesaid 
was null and void for the reasons following, to wit: 

(a) There was no default under the terms of the deed 
of trust at the time of the alleged sale, because the defend¬ 
ant, Pickford, for valuable consideration had extended the 
time of pavment of the onlv note that bv its terms would 
prior to said foreclosure have matured. 

(b) There wasj no competitive bidding at said purported 
sale, except a bid by the trustee Bennett, one by Pickford 

and one other alleged bid. 

15 (c) The defendants, Pickford and Ford, had, prior 
to said sale, entered into a conspiracy to stifle bid¬ 
ding at said sale. 

(d) The defendant, Pickford, by his acts, conduct and 
agreements with the plaintiff. Smith, had estopped himself 
from declaring a default under the terms of said deed of 
trust, especially in view of the fact that a fiduciary rela¬ 
tion existed between said Smith and said defendant, Pick¬ 
ford, at the time of the agreement to extend the date of 
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payment of the matured note secured by the dee(l of trust, 
and the further fact that the plaintiff, Smith, acte<jl upon the 
strength of said acts, conduct and agreement of defendant, 
Pickford, and pursuant thereto had gone to Havana, Cuba, 
and at great expense obtained the funds necessary to carry 
out said agreement. 

(e) At the time of said foreclosure proceedings, the chat¬ 
tels aforesaid were in the custody of the United States Mar¬ 
shal in and for the District of Columbia pursuant to a writ 
of attachment theretofore sued out by said Pickford, which 
attachment was in full force and effect at the time the 
chattels so attached were offered for sale by said trustees, 
and at a time when the trustees, without authority of Court, 
could not transfer, convey and deliver said chattels to any 
purchaser at said sale. 

(f) The trustees, in offering and purporting to sell said 
chattels at a time when the said chattels were in the custody 
and possession of the United States Marshal hi and for 
the District of Columbia, acted in contempt of tjiis court, 
whence the writ of attachment had been issued. | 

(g) The alleged sale was wrongfully held by said 
16 trustees at the office of the auctioneers, \\{hereas it 
was their duty to conduct said sale in the Lafayette 
Hotel, wherein the chattels were contained, and where they 
could then and there have been inspected by prospective 
bidders and purchasers attending such sale. 

(h) The deed of trust purporting to convey said lease¬ 
hold interest was null and void because said lease, accord¬ 
ing to its terms, was not transferable without the written 
consent of the defendant, Pickford, and such consent had 
not been obtained, and the trustees were not possessed or 
seized of any right, title or interest in said leape which 
without the consent of the defendant, Pickford, could have 
been by them transferred to a purchaser under any fore¬ 
closure proceeding. 

(29) Plaintiffs aver that the defendant, Ford, is now in 
possession of said Hotel Lafayette and said furniture, fix¬ 
tures and equipment, pursuant to the alleged bill of sale and 
lease from the defendant, Pickford. 

(30) Plaintiff, Walter Fletcher Smith, is ready, able and 
willing fully to perform and carry out the terms of the 
contract entered into by him with the defendant, Thomas H. 
Pickford, as fully set forth in Paragraph 16 of this bill of 
complaint, and hereby and herewith offers to pay into the 
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registry of the court the sum of $5,500.00 payable to Pick- 
ford under t\\e terms of the agreement aforesaid, upon his 

execution and delivery of said lease. 

•> 


(31) Plaintiff, Smith, is the owner of all of the capital 
stock of the plaintiff corporation, with the exception of two 
qualifying shares of said capital stock. 

(32) By instrument in writing, dated December 21, 1932, 
recorded among the land records on December 22, 

17 1932, the defendant, Jefferson L. Ford, Jr., pur¬ 

ported to convey to the defendant, National Savings 
and Trust Co., the furniture and fixtures in said hotel con¬ 
tained, to secure three certain promissory notes of Jeffer¬ 
son L. Ford, Jr., aggregating $27,500.00, each note payable 
in monthly installments of $83.33%, with interest. The in¬ 
debtedness represented by said notes was the considera¬ 
tion paid by (lie defendant, Jefferson L. Ford, Jr., to the 
defendant, Piekford, for a part, only, of the assets which 
he, Piekford, }iad acquired from the defendant trustees for 
a pretended or purported consideration of $10,000.00. 


The premises considered, plaintiffs pray as follows: 


(1) That process issue herein requiring the defendants, 
and each of them, to appear and answer the exigencies of 
this bill of complaint, but not under oath, answer under oath 
being hereby expressly waived. 

(2) That a rule be issued herein requiring the defend¬ 
ants to show cause or that defendants bv motion be re- 

•> 

quired to show cause why a receiver should not be appointed 
to take charge, custody and possession of the Lafayette 
Hotel and all of the furniture and fixtures contained therein, 
with authority to conduct the said hotel under the direc¬ 
tion of this honorable Court. 

(3) That the alleged foreclosure by the defendant Trus¬ 
tees of the two deeds of trust described in the bill of com¬ 
plaint be decreed to be null and void. 

(4) That thq alleged bill of sale and assignment of lease 
from the defendants, Seal and Bennett, Trustees, be de¬ 
creed to be null and void. 

(5) That the alleged bill of sale and assignment of 
18 lease from defendant, Piekford, to defendant, Ford, 
Jr., and the deed of trust executed by defendant, 
Ford, to the defendant, National Savings & Trust Co., to 
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secure the purchase price for said conveyance, Ije decreed 
to be null and void. 

(6) That the plaintiffs be restored to the possession, cus- 
todv and control of the Hotel Lafavette and the furniture 

v * 

and fixtures therein contained. 

(7) That the defendants, and each of them, be Restrained 
and enjoined from interfering with the possession by plain¬ 
tiffs of said Hotel Lafavette and said furnituri and fix- 

* 

tures. 

I 

(8) That the defendant, Pickford, upon payment to him 
of the amount due and payable to him under his contracts 
with the plaintiff, Smith, be required specifically to perform 
said contract by executing, signing and delivering a lease 
to the plaintiff corporation for a period of ten years, at the 
rental set forth in said contract, upon the execution by 
said corporation of such lease. 

(9) That an account be taken and stated of thp moneys 
received and expended by defendant, Pickford, during his 
operation of the said hotel; and an account be t^ken and 
stated of the moneys received and expended by defendant, 
Ford, Jr., during his operation of said hotel. 

(10) That plaintiffs be granted a judgment, with execu¬ 
tion as at law, for all moneys received in excess of the 
amounts expended by said defendants in the conduct and 
operation of said hotel. 

(11) That an account be taken and stated of the amount 
of damages sustained by plaintiffs by reason of the wrong¬ 
ful acts of said defendants, and that plaintiffs be| granted 

a decree for the amount of such damages, j 

19 (12) And for such other and further relibf as the 

nature of the case may require. 

HOTEL LAFAYETTE, INC., J 
By WALTER FLETCHER SMITH, 

President. 

WALTER FLETCHER SMITH. 


JULIUS I. PEYSER, 
MILTON STRASBURGER, 
AARON W. JACOBSON, 
Attorneys for Plaintiffs. 
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District of Columbia, ss: 

Walter Fletcher Smith, being first duly sworn, deposes 
and says that he is one of the plaintiffs in the above-entitled 
cause, and agent for his co-plaintiff, Hotel Lafayette, Inc.; 
that he has read the foregoing bill of complaint by him sub¬ 
scribed on his own behalf and on behalf of the corporation, 
and knows the contents thereof; that he verily believes the 
facts therein stated to be true. 

WALTER FLETCHER SMITH. 

Subscribed and sworn to before me this 7th day of Janu¬ 
ary, 1933. 

[notarial seal.] HAROLD P. GANSS, 

Notary Public, D. C. 

20 Plaintiffs' Exhibit No. 1. 

In the Municipal Court of the District of Columbia. 

L. & T. No. 515993. 

Thomas H. Pickford, 16th and I Sts., N. W., Washington, 

D. C., Plaintiff, 

vs. 

Walter Fletcher Smith and Hotel Lafayette, Inc., a Cor¬ 
poration, 16th and I Sts., N. W., Defendants. 

Complaint for Possession of Real Estate . 

District of Columbia, ss: 

Your complainant, Thomas H. Pickford, being first duly 
sworn according to law, states that he is entitled to the pos¬ 
session of the premises situate at the southwest corner of 
Sixteenth and I Streets, Northwest, in the City of Washing¬ 
ton, District of Columbia, known as Lots numbered Nine 
and Ten in Square numbered Two Hundred, with the im¬ 
provements thereon, a hotel building known as Hotel La¬ 
fayette, and that the same is unlawfully detained from him 
and held without right by the defendant Walter Fletcher 
Smith and defendant Hotel Lafayette, Inc., a corporation 
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organized under the laws of the State of Maryland; that 
the complainant had heretofore rented the said premises to 
Hotel Lafayette Company, a Delaware Corporation, by a 
certain agreement of lease dated April 26, 1929; that Hotel 
Lafayette Company assigned its interest as lessee to the 
defendant Walter Fletcher Smith, and said defendant Wal- 
ter Fletcher Smith has heretofore occupiedjsaid prem- 
21 ises as the tenant of the complainant pursuant to said 
lease, and said lease contains covenants bn the part 
of the lessee for the payment of monthly instalments of 
rental, for the payment of real estate taxes whepi due, for 
the payment of bills for electricity as they become due, and 
against the assignment of said lease without tfie written 
consent of the complainant and a provision in the event the 
lessee should fail to pay said rent or fail to keep I any of the 
covenants therein complainant might terminate the tenancy 
and re-take possession of said premises, all notice in such 
case, including thirty days’ notice to quit, being 'waived by 
the lessee, and the said Walter Fletcher Smith after de¬ 
faults in the payment of rent and in the performance of 
others of said covenants has attempted, without the consent 
of complainant, to assign his tenancy and estate jto defend¬ 
ant Hotel Lafayette, Inc., which defendant has rjo color of 
right to detain said premises, nor any claim of ri^ht except¬ 
ing pursuant to said attempted assignment, and tjie tenancy 
and estate of said defendant Walter Fletcher Smith and 
anv tenancv and estate of defendant Hotel Lafatette, Inc., 
have been determined by default in the payment of rent, in 
the payment of taxes and in the payment of billjs for elec¬ 
tricity, and by said attempted assignment, as provided in 
the aforesaid agreement under which said tenancy was es¬ 
tablished. 

Complainant therefore prays that a summons be issued 
commanding the defendants to appear and show ^ause why 
judgment should not be given against them for tljie restitu¬ 
tion of the possession of said premises, and costs of this 
suit. 

THOMAS H. PICHFORD. 


2—6476a 
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Subscribed and sworn to before me this 26th day of Sep¬ 
tember, 1932. 

[seal.] R. S. HARRIXGTOX, 

Notary Public, D. C. 

PAUL E. LESH, 

Attorney. 

(Here follows photolithograph, side folio 22.) 

23 Rule to Show Cause. 

Filed January 11, 1933. 

*##*##* 


Upon consideration of the bill of complaint herein, it is, 
this 11th day of January, 1933, 

Ordered, that the defendants, Thomas H. Pickford, Jef¬ 
ferson L. Ford, Jr., Elwood H. Seal, as Trustee, Chester A. 
Bennett, as Trustee, and National Savings & Trust Co., as 
Trustee, be, and they hereby are, required to show cause 
herein on the 17th day of January, 1933, at ten o’clock 
a. m., why a Receiver should not be appointed to take 
charge, custody and possession of the Hotel Lafayette and 
all of the furniture and fixtures contained therein, for the 
reasons set forth in and pursuant to the prayers of the 
bill of complaint herein; and with authority to conduct 
the hotel business under the direction and order of this 
Court; provided that a copy of this rule be served upon 
the defendants, and each of them, at least two clear days 
before the return dav. 

JOSEPH W. COX, 

Justice. 

Marshal's Return. 


Served a copy of the above rule on Thomas H. Pickford, 
1-12-33; Jefferson L. Ford, Jr., 1-11-33; Elwood H. Seal, 
Trustee, 1-11-33, each personallv. 

EDGAR C. SXYDER, 

U. S. Marshal in and for the Dist. of Columbia , 

By H. C. ALLEN, 

Deputy U. S. Marshal. 

B. 


PIAIMTIPFS* EXHIBIT Mo. 2 


I 

i 

i 



Cable address 

"LAFAYETTE" 

WAS HINGTON, D.C. 

December 10, ly^jd 


Mr. Jas. P. Howard 
1615 Q Street, N. W. 

Washington, D. C. 

Dear Mr. Howard: 

I have your letter of December 9th in reference 
t o the Hotel Lafayette. Were I free to act I think 
I would accept your proposition. 



There are so many complications in reference 
t o this hotel that I am unable at the present time 
to give you any encouragement whatever. Last reports 
a re that Captain Smith has gone to Havant and will 
return here Tuesday with the money to tafce over the 
hotel. 


I have three very good propositions 
them better than what you offer. 


Two of 


On the 16th after the sale I will decide the 
matter and let you know my position. 



T. H. Pickford 


Trip: PH 
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24 Served a copy of the within rule on Chester A. 

Bennett, Trustee, 1-11-33, personally. 

EDGAR C. SNYDfcR, 

U. S. Marshal in and for Hie Dist. of Columbia, 

By W. J. ROBERTS, | 

Deputy U. S. Jl Harsh al. 

B. 

Served a copy of the within rule on National Savings & 
Trust Co., Trustee, by serving W. D. Hoover, Pres., 1-11-33, 
personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia , 

By W. J. ROBERTS, 

Deputy U. S. Marshal. 

B. 

Answer of Thomas H. Pickford to Bill of Complaint and 

to Rule to Show Cause. 

Filed January 20, 1933. 

# * * • * # j * 

The answer of Thomas H. Pickford to the bill of com¬ 
plaint herein and to the rule to show cause issued herein 
January 11, 1933, respectfully shows to the Court: 

1. This defendant says that the allegation that Hotel 
Lafayette, Inc., is duly organized as a corporation is a con¬ 
clusion of law and this defendant denies the same, and 
denies that it has an office in the District of Columbia; this 
defendant admits that whether or not said corporation is 
duly organized and existing the plaintiff Waite: Fletcher 
Smith is its agent by virtue of the fact that lie has the 
entire ownership and sole interest therein. This defendant 
admits the other allegations in the first paragraph con¬ 
tained. 

2, 3, 4, 5 and 6. This defendant admits the allegations 

contained in paragraphs 2 to 6, both inclusive, of 
25 the bill of complaint, with these exceptions: that 

from the leases of the Hotel Lafayette therein re¬ 
ferred to there was reserved to this defendant! as lessor 
an apartment on the top floor of the said hotel, and the 
contents of said apartment and other chattels in Said hotel 
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belonging to this defendant were not included in the chattel 
conveyances and; trusts referred to in said paragraphs; 
the chattel trust referred to in paragraph G of said bill 
was recorded not among the Land Records but in the office 
of the Recorder of Deeds, District of Columbia, where it 
was filed among the chattel records; and for a more accu¬ 
rate statement of the contents of the several recorded 


papers in said paragraph referred to this defendant makes 
profert of the same as they are recorded with like effect 
as though they were annexed as exhibits to this answer. 

7. Answering paragraph 7 of said bill of complaint, this 
defendants says that the plaintiff Walter Fletcher Smith 
entered into possession of the property therein referred to 
and conducted therein the hotel business for a long period 
of time as alleged in said bill, but this defendant denies 
that his possession and conduct of said hotel business 
ceased at any time in the month of June, 1932, and this de¬ 
fendant alleges that said possession and conduct continued 
until the 7th day of October, 1932, when said plaintiff 
Walter Fletcher Smith surrendered possession of said 
property to this defendant upon the execution of the agree¬ 
ment dated October 7, 1932, and referred to in paragraph 
14 of the bill of complaint. This defendant denies that in 
4 'the month of June, 1932" the plaintiff Walter Fletcher 
Smith conveyed the lease under which he held said hotel 
or the chattels therein to the plaintiff Hotel Lafayette, 
Inc., and this defendant denies that anv such con- 


2o vevance was with the consent of this defendant. 

This defendant denies that Hotel Lafayette, Inc., 
in or about the month of June, 1932, entered into posses¬ 
sion of said leasehold and personal property or into the 
conduct of said business. 


This defendant avers the facts in that regard to be that 
plaintiff Walter Fletcher Smith had procured from the 
State of Maryland in December, 1929, a certificate of in¬ 
corporation of the alleged corporate plaintiff Hotel Lafay¬ 
ette, Inc., but had taken no further action looking to the 
actual organization of said proposed corporation until, to 
wit, September 9, 1932, at which time there was held what 
purported to be an organization meeting for the purpose of 
forming such a corporation attended by the plaintiff Walter 
Fletcher Smith and defendant Chester A. Bennett who was 


acting as his attornev in connection therewith, at which 

o • * 
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meeting it was announced that a charter had bqen secured 
and said plaintiff Walter Fletcher Smith and defendant 
Chester A. Bennett and defendant Elwood H. Seal were 
selected as a Board of Directors, and motions wjere passed 
to adopt a “Constitution” and By-Laws. On thj} same day 
the two directors first named met, adopted a motion elect¬ 
ing officers, that is to say, plaintiff Walter Fletcher Smith, 
as President, and defendant Elwood H. Seal^ as Vice- 
President, and defendant Chester A. Bennett, as Secretary, 
and on motion unanimously voted to issue shares of stock, 

* 7 


998 shares to the plaintiff Walter Fletcher Smith,, one share 
to defendant Chester A. Bennett and one share to defend¬ 
ant. Elwood H. Seal. Certificates purporting to be certifi¬ 


cates of stock in said corporation in the names of the per¬ 


sons above named were thereupon executed. Skid certifi¬ 


cates purported to be of a corporation having a capi- 
27 talization of $100,000, consisting of 1,000 shares of no 
par value, and what purports to be a corporate seal 
imprinted thereon. There was no further corporate action 
concerning the shares of stock nor had said corporation 
adopted a seal. 


Theretofore, on or about the first of June, 1932, the plain¬ 
tiff Walter Fletcher Smith, had caused to be prepared what 
purported to be a contract of sale and purchase between 
him and said Hotel Lafayette, Tnc., whereby the said hotel 
business, lease and chattels were agreed to be sojld by him 
to said Hotel Lafayette, Inc., in consideration bf “$100,- 
000.00 of the common stock of the purchaser, divided into 
1,000 shares of no par value” to be delivered upojn the exe¬ 
cution of said agreement. Said Agreement recitjed that it 
was signed and sealed by both the said parties tlnf first day 
of June, 1932; and was signed by plaintiff Waited Fletcher 
Smith and sealed by him, and on behalf of Hotel Lafayette, 
Inc., was signed by Walter Fletcher Smith as president, 
and said Chester A. Bennett as Secretary, and !the word 


“(Seal)” was typewritten on said paper at a place which 
would have been appropriate for the imprinting df the cor¬ 
porate seal if there had been one. 

There was also executed by plaintiff Walter Fletcher 
Smith what purported to be an indenture dated June 1, 
1932, conveying said lease and chattels to said Hotel 
Lafayette, Inc., and acknowledging receipt by plaintiff 
Walter Fletcher Smith of said $100,000 of common stock of 
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said corporation. Said agreement was prepared to be ac¬ 
knowledged, and though the date of agreement was June 1, 
1932, the date of the acknowledgment was September 9, 
1932. 

Meantime the 1 plaintiff Walter Fletcher Smith personally 
and through his said attorney Chester A. Bennett 

28 sought the consent of this defendant to said proposed 
assignment, there being in the aforesaid lease a pro¬ 
vision against its assignment without the consent of this 
defendant, and a form for such consent was prepared by 
said Chester A. Bennett and the execution thereof bv this 
defendant was procured by him under date of August 9, 
1932. This defendant did not, however, deliver nor author¬ 
ize the deliverv of said consent. Said Chester A. Bennett 

% 

had acted for this defendant in other transactions, and was 

as herein elsewhere appears one of the trustees under the 

deeds of trust herein involved and was an attornev in whom 

% 

this defendant, as well as the plaintiff Walter Fletcher 

Smith, had and has confidence. At the times aforesaid, 

June to September, 1932, the plaintiff Walter Fletcher 

Smith was indebted to manv creditors whose claims 

• 

amounted in the aggregate to a considerable sum of monev, 
besides the indebtedness of said plaintiff Walter Fletcher 
Smith to this defendant for rent which has not been paid 
beyond the month of June 1932, and his indebtedness on the 
deferred purchase money represented by the promissory 
notes secured bv the deeds of trust herein elsewhere re- 
ferred to. The proposed assignment to the Hotel Lafayette, 
Inc., was represented to this defendant by plaintiff Walter 
Fletcher Smith'and bv his attornev said Chester A. Bennett 
to be for the purpose of enabling the plaintiff better to 
finance the operation of the said hotel. This defendant was 
informed, however, that the plaintiff Walter Fletcher 
Smith, had individual assets in considerable amount in 
excess of his current liabilities, though said assets consisted 
of a claim against the Cuban Government or in which the 
Cuban Government was involved which had not been 
realized upon and of other matters not immediately con¬ 
vertible into cash. This defendant was therefore and 

29 for other reasons, unwilling to permit the plaintiff 
Walter Fletcher Smith to substitute a corporation 

without other assets as the owner of said leasehold unless 
some arrangement for the security of this defendant was 
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made satisfactory to him. A suggested arrangement which 
this defendant had indicated he would consider favorably 
if proposed was the assignment to this defendant of all of 
the capital stock, when issued, of said proposed assignee 
Hotel Lafayette, Inc. It was with the distinct jmderstand- 
ing that, the consent aforesaid executed bv him was not to 
be delivered or used until some such arrangement satisfac- 

v i 

torv to this defendant had been made that this defendant 

^ . I 

signed said consent and permitted it to remaiii subject to 
this defendant’s control in the possession of saicj. Chester A. 
Bennett until shortly after the employment on| September 
16, 1932, of this defendant’s present counsel in this matter, 
when said paper so signed by this defendant w^s delivered 
to him. 

Meantime other proposals involving the acquisition by 
third parties of stock in said proposed Lafayette Hotel, 
Inc., and the assumption of actual operation of the said 
hotel by third parties instead of by the plaintiff Walter 
Fletcher Smith, were made to the plaintiff but no agreement 
was reached pursuant to which the proposed assignment to 
said proposed corporation could be or was consummated 
and no arrangement pursuant to which said paper might 
have become operative or deliverable was assented to by 
this defendant or was proposed. 

On or about September 13, 1932, the plaintiff Walter 
Fletcher Smith delivered possession of the said hotel and 
chattels and committed the operation thereof unto the de¬ 
fendants Chester A. Bennett and Elwood H. Seal, accom¬ 
panying his delivery by the execution and [delivery to 
30 them of the two letters, copies of which are annexed 
to this answer, marked Exhibits A and B respec¬ 
tively, and prayed to be read and considered j as a part 
hereof. 

On September 21, 1932, said defendants Chester A. Ben¬ 
nett and Elwood H. Seal, returned the possession of the 
said hotel and the chattels therein and the operation of said 
hotel business to the plaintiff Walter Fletcher Smith, ac¬ 
companying their delivery by the execution and kelivery to 
him of the letter, a copy of which is annexed jiereto and 
marked Exhibit C, and prayed to be read and considered as 
a part hereof. 

At or about the time of the return of the said hotel to the 
plaintiff Walter Fletcher Smith, he caused to be type- 
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written into a Minute Book which contained memoranda of 


the proceedings!of September 9, 1932, hereinabove referred 
to, what purported to be minutes of a meeting of stockhold¬ 
ers of Hotel Lafayette, Inc., held on September 21, 1932, re¬ 
citing as present the plaintiff Walter Fletcher Smith, de¬ 
fendant Chester A. Bennett and defendant Elwood H. Seal, 
and reciting the resignations of said Bennett and Seal, and 
the surrender of their stock certificates, and reciting an an¬ 
nouncement by plaintiff Walter Fletcher Smith as Presi¬ 
dent, that he had selected one T. K. Van Horn, who was in 
his employ as a steward at the hotel, and one Henry B. 
Hodgkins, who >vas in his employ as auditor at said hotel, 
as officers and directors to succeed said Bennett and Seal, 
reciting that said Seal and Bennett then retired from the 
meeting and that said Smith, Van Horn and Hodgkins then 
held a stockholders’ meeting and elected themselves as di¬ 
rect ors and officers, said Walter Fletcher Smith, President, 
said T. R. Vandlorn, Vice-President, and said Henry B. 


Hodgkins, Secretary and Treasurer. 


This defendant is in¬ 


formed and believes and therefore avers that said 


31 Chester A. Bennett and Elwood H. Seal were not 


present and did not participate in said meeting and 
that said Elwood H. Seal did not resign, having taken the 
position, when communicated with in this matter, that he 
had never accepted office in said corporation. 

At or about the same time the plaintiff Walter Fletcher 
Smith caused to be typewritten in said Minute Book what 
purported to be minutes from a meeting of the Board of 
Directors of the Hotel Lafayette, Inc., at which said Smith, 
Van Horn and Hodgkins were present, authorizing the 
opening of a bank account in which all funds of the company 
were to be deposited, the withdrawal of such funds on the 
check of Walter Fletcher Smith, President, and the endorse¬ 
ment for deposit checks by said Henry B. Hodgkins, as Sec¬ 
retary and Treasurer. 

* 

At or about said time plaintiff Walter Fletcher Smith 
cause to be typewritten into the said Minute Book what pur¬ 
ported to be the minutes of the meeting of the Board of Di¬ 
rectors of Hotel Lafayette, Inc., held on September 22,1932, 
at which said Smith, Hodgkins and Van Horn were present, 
in which minute it was recited that the President of the cor¬ 


poration, said Walter Fletcher Smith, stated that consent 
for the transfer of the lease had been secured from this 


defendant and that the consent “had been property exe- 
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cuted, signed, sealed and delivered on the — day of July, 
1932, to Mr. Chester A. Bennett, one of the trustees under 
the lease, and that the consent to transfer the leasje was then 
in Mr. Bennett’s possession. Upon motion duly seconded and 
carried, it was unanimously agreed to accept the lj?ase on be¬ 
half of the Hotel Lafayette, Inc.” It was furtljer recited 
in said minutes that it was agreed that Hotel Lafayette, 
Inc., should assume all of the obligations of plaintiff 

32 Walter Fletcher Smith and take over all of his assets 
in accordance with a notice sent to all the creditors. 

Said notice which is recited in said minutes purports to be 
in compliance with the Bulk Sales Act of the District of Co¬ 
lumbia. 

The minutes of the three meetings last mentioned were 

written in form to be attested bv the Secrctarv and bv the 

* * 

President, said Henry B. Hodgkins as Secretary, the blank 
after the President’s signature remains blank. 

Until at or about the date last mentioned no notice in ac¬ 
cordance with said Bulk Sales Act had been given in respect 
of said contemplated transfer. 

At or about said time there were signed by the plaintiff 
Walter Fletcher Smith as President, and bv shid Henrv 
B. Hodgkins, as Secretary, certificates of stock purporting 
to issue to said T. R. Van Horn and Henry B. jlodgkins, 
one share of stock each, which certificates remain i|n the pos¬ 
session of said Henry B. Hodgkins. 

On September 22, 1932, a bank account was opened in the 
name of i4 Hotel Lafayette, Incorporated” in the iliggs Na¬ 
tional Bank in accordance with the foregoing minute. 

No stamps evidencing the payment of Federal tax in re¬ 
spect of the original proposed issue of shares of stock in 
said corporation were affixed to the certificate or to the 
stock book nor in respect of the proposed transfer <pf shares, 
and upon information and belief this defendant ajvers that 
the Federal tax in respect of such issue and trar[sfer was 
not paid. 

This defendant is informed and believes that the fore¬ 
going comprises all of the acts looking to the organization 
as a corporation or the functioning as a corporation of said 
Hotel Lafayette, Inc., which have occurred. This 

33 defendant says that plaintiff Walter Fletcher Smith 
has studiously endeavored to avoid taking final in- 

equivocal steps toward the proper and regular organization 
of the said corporation and transfer of assets to it in order 
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to keep himself in the equivocal position where, if it should 

prove to be tojhis advantage, he could take the position that 

the corporation organization had never been completed and 

that he was the sole owner of the aforesaid assets, or where, 

if it should prove to be to his advantage, he might contend 

on the contrarv that the aforesaid assets had been trans- 

% 

ferred to and were vested in a regularly organized corpora¬ 
tion. 


This defendant was not informed of said purported cor¬ 
porate meetings and actions of September, 1932, and par¬ 
ticularly was not informed of the action supposed to be 
taken, with this defendant's supposed consent, at the meet¬ 
ing of September 22,1932, putting into effect the assignment 
to said corporation, until after the filing of this suit. At 
the time of the filing bv this defendant of the suit at law in 
this court for rent and the filing in the Municipal Court by 
this defendant of the suit for possession, on September 26, 
1932, hereinafter referred to, this defendant knew that the 
attempted assignment by plaintiff Walter Fletcher Smith 
to said corporation had been executed by him, under date 
of September 9, but did not know what claim, if any, might 
be made thereunder by the said corporation. After the 
aforesaid happenings of September, 1932, said plaintiff 
Walter Fletcher Smith continued to deal with this defend¬ 
ant as this defendant’s individual lessee and debtor, and 
said corporation did not deal not attempt to deal with this 
defendant, unless the dealings of said Walter Fletcher 
Smith wfere in legal effect those of said corporation, 
34 and said corporation was mentioned between this de¬ 
fendant and said Walter Fletcher Srntih onlv as a 


means through which some arrangement might be made to 


extricate said Walter 


Fletcher Smith from his financial 


difficulties. 


8. Answering paragraph 8 of said bill of complaint, this 
defendant has no information nor knowledge sufficient to 
form a belief as to the amount expended by the plaintiff 
Walter Fletcher Smith in making improvements to said 
hotel building. 

9. Answering paragraph 9 of said bill of complaint, this 
defendant admits the averments contained in the 9th para¬ 
graph of the bill of complaint. 

10. Answering paragraph 10 of said bill of complaint, 
this defendant admits that the summer months of the year 
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1932 were a period of poor business for hotels jin the City 
of Washington; this defendant neither admits! nor denies 
that many, to wit, ten hotels went into receiverships or 
bankruptcy during said period; this defendant! says, liow- 
* ever, that some hotels which went into receiverships or 

bankruptcy at or about said period were over-financed and 
not comparable with the Hotel Lafayette. This defendant 
denies that it was because of business conditions that Hotel 
Lafayette, Inc., was unable to pay rental for the months 
of July and subsequently, but admits that the rental due this 
defendant for said months was not paid and remains wholly 
due and unpaid. This defendant denies that the corpora¬ 
tion Hotel Lafayette, Inc., received money from the opera¬ 
tion of said hotel during said three months and savs on the 
contrary that said corporation was not organized nor re¬ 
ceiving the rent during said period. Defendant says that 
during said period, the hotel was operated as lessee by 
plaintiff Walter Fletcher Smith and that i:i the month 
35 of September he had failed to pay his trac e creditors 
in respect of the operation of said hotel to such ex¬ 
tent that his creditors were pressing him for payment and 
the local public utilities had, because of non-payment of 
their bills, threatened to cut off the service of the hotel so 
i that it became necessary for this defendant, in order that 

the operation of said hotel might not cease, personally to 
guarantee the payment of bills to said utilities. 

11. Answering paragraph 11 of said bill of complaint, 
this defendant admits that he holds the five unpaid promis¬ 
sory notes for Four Thousand Seven Hundred Dollars 
* 

* ($4,700) principal amount each made by the plaintiff Wal¬ 

ter Fletcher Smith, and secured by the deeds of trust men¬ 
tioned in the bill of complaint. Said notes wer<i regularly 
endorsed to this defendant before maturity and this de¬ 
fendant has legal title to the same. 

12. Answering paragraph 12 of said bill of complaint, 
f this defendant admits that during the month of September, 

1932, he informed the plaintiff Walter Fletcher Smith that 
he contemplated attachment proceedings because of the 
non-payment of the aforesaid rent. In this connection this 
defendant calls the attention of the court to the ijact that if 
he had not brought suit for the unpaid rent cjluring the 
month of September, 1932, he would have lost h^s right to 
claim a landlord’s lien which, this defendant was advised, 
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had to be asserted within three months of the time when the 
rent, accrued. This defendant admits that the plaintiff 
Walter Fletcher Smith consulted the trustees named in the 
deeds of trust aforesaid, one of said trustees being the 
aforesaid Chester A. Bennett, who was advising said Wal¬ 
ter Fletcher Smith, as his attorney, and not acting in said 
transaction asiattorney for this defendant, as is implied in 
the said bill of complaint. This defendant here re- 

36 fers to his answer to paragraph 8 of the said bill of 
complaint and to Exhibits A, B and C hereto annexed. 

This defendant denies that he requested the return of the 
said hotel business to the plaintiff corporation, and denies 
that he agreed to extend until April 1, 1933, the promissory 
note for $4,700, which would by its terms mature on October 
1, 1932, and dpnies that he agreed to pay the real estate 
taxes up to and including April 1, 1933. This defendant 
avers the facts in that regard to be that while said trustees 
were in possession of the hotel business the plaintiff Walter 
Fletcher Smith was negotiating an arrangement with a 
third party whereby said third party was to advance funds 
to meet some of the obligations of Walter Fletcher Smith 
and was to assume in his place the active management of 
the said hotel. This arrangement was proposed to be ac¬ 
complished by the assignment of the lease and the chattels 
to Hotel Lafayette, Incorporated, in which said corporation 
said third party was to acquire an interest. Counsel for 
this defendant, the present counsel herein, upon being in¬ 
formed that thq hotel was in the possession of said trustees 
insisted, as a step towards the consummation of such an 
agreement, that it be returned to plaintiff Walter Fletcher 
Smith, and upon this advice and insistence, it was returned 
at a time when it was expected the proposed contract with 
said third party would be made. An extension of the time 
for the payment of said note to mature October 1, 1932, and 
the advance by this defendant of real estate taxes were con¬ 
cessions this defendant had indicated he was willing to 
make in order to facilitate said transaction, but said pro¬ 
posed agreement was never finally made, though a complete 
draft of contract insofar as it involved this defendant, was 
made an^l approved by counsel for this defendant, 

37 because on September 22,1932, said third party with¬ 
drew from the transaction, assigning as his reason 
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the possible complications created by the insistence of 
claims of creditors against plaintiff Walter Fletcher Smith. 

13. Answering paragraph 13 of said bill of complaint, 
this defendant denies that the suits for possession and for 
rent were filed immediately after the hotel business was sur¬ 
rendered by the aforesaid trustees and says that!the failure 
of the negotiations last referred to with the thiijl party in¬ 
tervened, and that at the time said suits were brought this 
defendant was of opinion that the plaintiff Walter Fletcher 
Smith had exhausted the possibility of making anjv arrange¬ 
ment to pay the rent and his other debts voluntarily, and 
that it was therefore necessary for this defendant to take 
action to enforce his claims against said property. This 
defendant savs that what the Marshal did when the writ of 
attachment was placed in his hands was pursuant to a direc¬ 
tion from the attorney for this defendant, the plaintiff in 
said suit at law, to serve said writ at the hotel without a 
present determination of how much property should be held 
pursuant to said attachment and accept therefor jhe receipt 
of one Henry B. Hodgkins, an employee of the plaintiff Wal¬ 
ter Fletcher Smith, in whose custody the plaintiff Walter 
Fletcher Smith and this defendant had agreed any property 
attached should be levied, said levy of attachment had not 
been completed by any determination of what property 
should be attached, when on October 7, 1932, the plaintiff 
Walter Fletcher Smith, defendant in said suit, delivered all 
of the property which might have been subject to said at¬ 
tachment into the possession of this defendant, plaintiff in 
said suit, and transferred to this defendant all of his right, 

title and interest therein. The facts with regard to 
38 said attachment appear in the proceedings gnd in the 

return to the rule to show cause issued January 6, 
1933, in the suit in this court at law No. 81870, which this 
defendant prays may be read and considered gs a part 
hereof. 

14. Answering paragraph 14 of said bill of domplaint, 
this defendant avers that an agreement was executed on 
October 7, 1932, between this defendant and the plaintiff 
Walter Fletcher Smith in the form in said paragraph set 
forth, witnessed as to both signatures by said Henry B. 
Hodgkins. Though said agreement is in form o^ a letter 
from this defendant to plaintiff Walter Fletcher Smith, its 
phraseology was considered and revised by plaintiff Walter 
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Fletcher Smith before it was executed. This defendant 
says that the plaintiff 'Walter Fletcher Smith did not dur¬ 
ing the said period of two months render loyal assistance 
to this defendant in the operation of said hotel, but this 
defendant credited him with the agreed compensation of 
Two Hundred Dollars ($200.00) per month upon indebted¬ 
nesses incurred to this defendant during the said period, 
and in addition advanced to said plaintiff cash in excess of 
said amount. This defendant savs that he is advised that 
the transfer to him of all right, title and interest in said 
furniture and lease and the transfer to him of possession of 
the said hotel terminated the interest of the plaintiff cor¬ 
poration Hotel Lafayette, Inc. as well as that of plaintiff 
Walter Fletcher Smith, and in this connection this defend¬ 
ant says that the Municipal Court proceedings referred to 
in paragraph 13 hereof came on for hearing in the Munici¬ 
pal Court after said surrender of possession and the plain¬ 
tiff Walter Fletcher Smith and plaintiff Hotel Lafayette, 
Inc., filed in said Municipal Court proceeding their answer 
in the form of which copy is annexed hereto marked 
39 Exhibit D and prayed to be read and considered as 
a part hereof. Upon the filing of said answer, said 
Municipal Court declined to enter judgment upon the plain¬ 
tiff’s affidavit and the plaintiff in said suit, this defendant 
herein, admitting that he was in possession of said prem¬ 
ises, was compelled to submit to a non-suit in said proceed¬ 
ing. 

15. Answering paragraph 15 of said bill of complaint, 
this defendant denies that he made any agreement or under¬ 
taking with the plaintiff Walter Fletcher Smith other than 
that contained in the paper writing quoted in the 14th para¬ 
graph hereof. This defendant admits that many persons 
negotiated or were represented as being willing to negotiate 
for the lease of the Hotel Lafayette during the period re¬ 
ferred to in the bill of complaint. This defendant denies, 
however, that any persons of financial responsibility of¬ 
fered to take over the lease of the plaintiff Walter Fletcher 
Smith upon terms in excess of or equal to the amounts due 
this defendant from said Walter Fletcher Smith. This de¬ 
fendant denies that he gave any advice to prospective pur¬ 
chasers in violation of any contract with plaintiff Walter 
Fletcher Smith or in disregard of obligations to him. This 
defendant admits that he informed persons who attempted 
to negotiate with him, as he had a right to do, of his ar- 
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rangements with the plaintiff Walter Fletcher Smith, and 
of the amounts of Walter Fletcher Smith’s indebtedness to 
him. This defendant especially denies that he took any ac¬ 
tion with intent to discourage the realization by the plain¬ 
tiff Walter Fletcher Smith of his supposed equity in said 
lease and furniture. This defendant admits the ljetter from 
him to James F. Howard, dated December 10, 1932, and 
calls the attention of the court to the fact that at that time 
the sixty-day period had expired and this defend- 

40 ant’s title to the interest of the lessee in said lease 
and chattels may have become indefeasible by lapse 

of time, but this defendant had been then advised to com¬ 
plete his record title by a formal foreclosure of the said 
deeds of trust, which this defendant then expected would be 
accomplished by December 16, 1932, more as a 'matter of 
protection against the claims of other creditors cf plaintiff 
Walter Fletcher Smith than as any protection against said 
Walter Fletcher Smith himself, because said creditors were 
then threatening bankruptcy proceedings. 

16. Answering paragraph 16 of said bill of (Complaint, 
this defendant denies that F. E. Lucas therein jnentioned 
was the agent of this defendant and denies that said Lucas 
had anv authoritv to bind this defendant by contract. This 
defendant denies that he made the agreement therein re¬ 
ferred to and avers the fact in that regard to be that this 
defendant went no further than to communicate ia willing¬ 
ness to consider a proposition upon the terms therein 
stated. This defendant is informed that said Lucas, who is 
a broker, was endeavoring to negotiate a deal between the 
plaintiff Smith, this defendant and a third party for a com¬ 
pensation to be paid by said third party. 

17. Answering paragraph 17 of said bill of complaint, 
this defendant denies that he agreed to extend the time of 
payment for the promissory note which became due October 
1,1932, and, having denied that he had made a contract, de¬ 
nies further that the time for the consummation of any such 
supposed contract was extended to December 17, 1932. At 
or about the date alleged, December 1, 1932, plaintiff’s 
present counsel herein on behalf of plaintiff Spiith, re¬ 
quested defendant’s counsel to procure a ten day or 

41 two weeks’ extension of said period of si^tv days, 
representing that plaintiff Smith desired the addi¬ 
tional time to interest a responsible prospective jiurchaser 
not mentioned in the bill of complaint; and defendant’s 
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counsel, in declining the request, explained that he had ad¬ 
vised a foreclosure sale, the advertisement of which would 
necessarily delay the foreclosure of plaintiff’s rights after 
the expiration of said period of sixty days, and that this de¬ 
fendant was therefore unwilling to grant additional time 
which would postpone the start of the foreclosure advertise¬ 
ment, and plaintiff Smith thereby had full notice of this 
defendant’s course of action in the matter. 

18. Answering paragraph 18 of said bill of complaint, 
this defendant denies the averments thereof. 

19. Answering paragraph 19 of said bill of complaint, 
this defendant admits that plaintiff Walter Fletcher Smith 
on or about December 7, 1932, left the City of Washington 
to go to Havana, Cuba. This defendant says that when said 

Walter Fletcher Smith left the citv he well knew that the 

%> 

sixty-day period aforesaid had expired and that this de¬ 
fendant contemplated perfecting his title by a foreclosure 
of said deeds of trust. This defendant is informed and be¬ 
lieves that the plaintiff obtained funds in Havana, Cuba. 
This defendant is without knowledge or information to 
form a belief as to the amount of such funds. 

20. Answering paragraph 20 of said bill of complaint, 
this defendant says that on or about the date alleged the 
plaintiff’s daughter informed this defendant that she had a 
cable from her father informing her that her father was in 
receipt of funds. Said daughter asked this defendant’s ad¬ 
vice whether it was to her interest that her father should 
pay the sum of Five or Ten Thousand Dollars to this de¬ 
fendant on account of her father’s indebtedness to 

42 this defendant, to which this defendant replied that, 
much as lie would like said indebtedness to be paid, 
it was this defendant’s opinion that her father, having lost 
money in the operation of said hotel, would lose such addi¬ 
tional payment, and that it would not be in the interest of 
said plaintiff’s daughter that said payment be made. This 
defendant did not inform said daughter of plaintiff that this 
defendant would await plaintiff’s return to Washington. 
This defendant has no knowledge or information sufficient 
to form a belief as to the other allegations of said para¬ 
graph contained. 

21. Answering paragraph 21 of said bill of complaint, 
this defendant admits the same, excepting the allegation of 
any pretense with regard to his ownership of the promis- 
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sory notes and the allegation that his claim yith regard 
thereto was wrongful. 

22. Answering paragraph 22 of said bill ofi complaint, 
this defendant says that plaintiff was at the tinies referred 
to in said paragraph actively represented by the attorneys 
who appear for him in this suit and by other counsel, and 
that he had knowledge before he left the city of the expira¬ 
tion of said period of sixty days and of the intention of 
this defendant to request the trustees to foreclose, and this 
defendant savs that his absence from the City of Washing- 
ton was his voluntary act which ought not operate to en¬ 
large his rights herein. This defendant further says in 
this connection that the creditors of plaintiff Walter 
Fletcher Smith, through counsel representing a group of 
them, had from time to time communicated with this de¬ 
fendant through his counsel and otherwise, and threatened 
bankruptcy proceedings to the embarrassment of this de¬ 
fendant, and sought settlement by this defendant with them; 
and creditors’ said counsel attended the hearings on the 

landlord and tenant proceeding aforesaid, cooperat- 
43 ing and negotiating with said plaintiff Walter 

Fletcher Smith’s counsel; and said creditors took 
notice of said trustees’ advertisement and on the dav be- 
fore the day set for said sale filed against said plaintiff 
Smith a petition in bankruptcy in this court, in furtherance, 
this defendant avers and charges, of the efforts said cred¬ 
itors were making in cooperation with plaintiff’ Smith, to 
embarrass this defendant in the assertion of his rights and 
in the hope of forcing contribution from him toward the 
payment of said Smith’s debts. 

23. Answering paragraph 23 of said bill of complaint, 
this defendant says that he has no knowledge <^r informa¬ 
tion sufficient to form a belief as to the truth of the allega¬ 
tions therein contained. 

24. Answering paragraph 24 of said bill of i complaint, 
this defendant denies that on December 12, 19^2, this de¬ 
fendant had any pending contract with the plaintiff Walter 
Fletcher Smith, such as is by the bill of complaint supposed, 
and denies that this defendant had given the plaintiff any 
assurance to prevent his paying money or carrying out such 
a contract. 

25. Answering paragraph 25 of said bill of ‘complaint, 
this defendant denies that he informed the defendant Jef- 

3—6476a 
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ferson L. Ford, Jr., of those matters and things in the bill 
of complaint which are untrue as hereinbefore averred, 
and denies specifically that he informed said Ford of any 
extension of the time of payment of the note due October 
1, 1932, excepting for said sixty day period. This defend¬ 
ant denies any conspiracy with said Ford, but admits that 
said Ford had, prior to the foreclosure, approached this 
defendant through a broker, and had negotiated to lease 
said hotel and by said furniture, but was unwilling 
44 at any time to pay a price sufficient to realize any¬ 
thing for the supposed equity of the plaintiff Smith. 
This defendant informed said Ford of his intention to per¬ 
fect the title which the agreement of October 7th, 1932, had 
transferred to him, by a foreclosure sale at which plain¬ 
tiff would bid to protect his own interests, irrespective of 
anv action or agreement bv said Ford, and of his willing- 
ness, in anticipation of so perfecting his title, to negotiate 
concerning a new lease of said hotel property. Defendant 
denies, therefore, that it was pursuant to any agreement 
with said Ford, made or contemplated, that this defendant 
was to bid and did bid at said foreclosure, and further de¬ 
nies that the terms upon which he negotiated with said 
Ford are those stated in the bill of complaint. 


26. Answering paragraph 26 of said bill of complaint, 
this defendant admits the allegations in paragraph 26 of 
the bill of complaint, excepting the allegation of value, as 
to which this defendant says that said chattels were ap¬ 
praised in October, 1932, by C. G. Sloan & Co., as of the 
value of $17,693.25, and that the sum of $10,000 was there¬ 
fore a fair bid at a forced sale by auction, and that the 
leasehold was by reason of the defaults thereunder of no 
substantial value. 


27. Answering the 27th paragraph of said bill of com¬ 
plaint, this defendant admits that a sale of said chattels 
and a lease of said property was made by him to defendant 
Ford on December 21, 1932, pursuant to agreement, as al¬ 
leged in paragraph 27 of this bill. 

28. Answering paragraph 28 of said bill of complaint, 
this defendant denies that the foreclosure sale was null and 
void, and with reference to the reasons alleged, says: 

(a) The time of payment of said note was not ex- 
45 tended, but indulgence was given only for sixty days 
from October 7, 1932. 
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(b) Competitive bidding in addition to that ajdmitted in 
the bill is not essential. 

(c) Xo conspiracy to stifle bidding had been made. 

(d) This defendant had done no acts, made no agree¬ 
ments, nor otherwise conducted himself, so as to lead the 
plaintiff Smith to believe that this defendant was his 
fiduciary or trustee, or that plaintiff was to be iiidulged be¬ 
yond said sixty-day period. 

(e) At and after October 7, 1932, the plaintiff Smith was 
estopped to assert said chattels were in the custjody of the 
United States Marshal, by joining in their surrender by his 
employee Hodgkins to this defendant, nor wouli such cus¬ 
tody, if it had continued after said date, have affected the 
question of title nor the passage thereof. 

(f) The trustees were not in contempt, and any such 
question is for adjudication in a contempt proceeding; 
furthermore, it is not alleged said trustees had any knowl¬ 
edge of the alleged custody. 

(g) The time and place of sale were committed by the 
plaintiff Smith by his deed of trust to the discretion of the 
trustees, and it is not made to appear that any desired in¬ 
spection of the property by purchasers was impcjded by the 
place of the crying of the sale. 

(h) The parties to said deed of trust, particularly the 
plaintiff Smith, whose deed it is, are estopped to question 
its validitv after obtaining credit on the faith of it, and no 
such question arises herein nor could arise unless this de¬ 
fendant attempted to nullify a sale under the deed in 

46 trust by withholding his consent unreasonably. 

29. Answering paragraph 29 of said bfll of com¬ 
plaint, this defendant admits the allegations contained in 
the paragraph numbered 29 of the bill of complaint. 

30. Answering paragraph 30 of said bill of complaint, 
this defendant says that he is without information suffi¬ 
cient to form a belief as to whether plaintiff Walter 
Fletcher Smith is now ready, able and willing to perform 
the alleged contract described in paragraph 16 of the bill 
of complaint; but this defendant says that a present will¬ 
ingness would be immaterial with regard to h contract 
which was to be consummated, by extension of time 
claimed by the bill of complaint to have been made, on or 
before December 17 or December 19, 1932; nor does said 
alleged willingness and ability, include any offer to do 
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equity by paying the amount of plaintiff’s admitted indebt¬ 
edness to deferidant for rent for July and subsequent 
months, and for this defendant’s expenditures during 
said sixty-day period. 

31. Answering paragraph 31 of said bill of complaint, 
this defendant admits the allegations contained in para¬ 
graph numbered 31 of the bill of complaint, excepting as 
the same involves the conclusion of law that any capital 
stock has been validly issued, which conclusion this defend¬ 
ant denies. 

32. Answering paragraph 32 of said bill of complaint, 
this defendant admits the facts alleged in paragraph 
numbered 32 of the bill of complaint, excepting the alle¬ 
gation that the consideration paid by this defendant was 
pretended or purported, and excepting further for the fact 
that this defendant acquired title which lacked only record 
evidence thereof, by the agreement of December 7, 1932, 
between him and plaintiff Walter Fletcher Smith. 

33. Answering paragraph 33 of said bill of com- 
47 plaint this defendant says that said bill states no 
lack of assets on the part of the defendants, nor any 
other exigency requiring or making appropriate the grant¬ 
ing of interlocutory relief by way of the appointment of a 
receiver pendente life. 

34. And defendant savs the bill states no enforceable con- 
tract to lease the real estate or to buv the chattels involved 
herein, for lack of any allegation of a contract in writing, 
as required by the Statute of Frauds, for lack of certainty 
of terms, for lack of consideration, for lack of any timely 
tender of performance, and for lack of equitable conduct on 
the part of the plaintiff, for lack of willingness to do equity, 
and for general lack of equity, and this defendant therefore 
includes in this answer a motion to dismiss said bill of 
complaint on said grounds, as well as upon grounds ap¬ 
parent upon the face of the bill. 

Wherefore, having fully answered, the defendant prays 
he may be hence dismissed with his reasonable costs in 
this behalf incurred. 

PEELLE & LESH, 

By PAUL E. LESH, 

Attorneys. 


THOMAS H. PICKFORD. 
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District of Columbia, ss: 

7 

Thomas H. Pickford, being first duly sworn, deposes and 
says that he has read the foregoing and annexed answer bv 
him subscribed and knows the contents thereof; that the 
matters and things therein stated upon his personal knowl¬ 
edge are true, and those therein stated upon informa- 

48 tion and belief, he believes to be true. 

THOMAS H. PIC 

Subscribed and sworn to before me this 19th d^y of Jan¬ 
uary, 1933. 

[notarial seal.] M. GRACE DEL ANY, 

Notary Public for the District of Columbia. 

PEELLE & LESH, i 

By PAUL E. LESH, 

Attorneys. 

Exhibit A. 

Hotel Lafayette. 

Walter Fletcher Smith, Proprietor. 

Sixteenth St. at Eye Northwest, Washingtoij, D. C. 

■September 13, 1932. 

Messrs. Chester A. Bennett and 
Elwood H. Seal, 

723 Tower Building, 

Washington, D. C. 

Gentlemen : 

When I purchased the physical equipment, assets and 
leases of the Hotel Lafayette Company, a Delaware cor¬ 
poration, which was conducting a hotel business at Six¬ 
teenth and Eye Streets, N. W., in the City of Washington, 
D. C., I made and executed certain promissory {notes and 
entered into certain agreements. To secure the payment of 
the said promissory notes, I executed a deed ot trust to 
the leases and a chattel deed of trust to the personal prop¬ 
erty. Under these deeds of trust, you gentlemen were 
named as trustees. 

While there is nothing due at this time on the notes, 

49 rent has accrued under the leases for thr^e months 
and there are also certain creditors to wh'pm I owe 

various sums of money. 


ILFORD. 
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In view of all the circumstances stated, I am willing and 
hereby surrender to you two as trustees the hotel equip¬ 
ment and the leases. I am doing this in order to save legal 
action which has been threatened on account of deferred 
rent. Unpaid rent under the provisions of the deed of 
trust works a forfeiture of the leases. 

I desire that you offer the property for sale under the 
provisions of the deed of trust and chattel deed of trust 
and obtain the best price possible for the property. Out of 
the proceeds of the best offer obtainable, it is my desire 
that you pay the landlord the back rent, the holder of the 
notes the sum diie him, and pay over to me the balance which 
sum I propose to pay the general creditors of the hotel. 

Please acknowledge receipt hereof in writing and assume 
charge of the hotel this day. 

Verv trulv vours, 

(S.) * ‘ ‘WALTER FLETCHER SMITH. 

50 Exhibit D. 

In the Municipal Court of the District of Columbia. 

L. & T. Xo. 515993. 

Thomas H. Pickford, 16th & Eye Streets, X. AY., AVashing- 

ton, D. C., Plaintiff, 

vs. 

AValter Fletcher Smith and Hotel Lafayette, Inc. (a 
Corporation),, 16th & Eye Streets, X. AAA, AA 7 ashington, 
D. C., Defendants. 

A ns we?’ of the Defendants. 

[seal.] 

District of Columbia, ss: 

The Hotel Lafayette, Inc., a corporation, by its Presi¬ 
dent, AValter Fletcher Smith, and AA’alter Fletcher Smith, 
hereby answers the complaint of the plaintiff above and 
states that it has a good defense to the cause of actiontherein 
stated, denying that they are withholding possession 
thereof from the plaintiff, and they say that the plaintiff 
should not have judgment for possession for the reason 
that on the 7th day of October, 1932, the defendant Smith 
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accepted a proposed contract made to him by t|he plaintiff 
and entered into a contract of that date with respect to the 
premises in accordance with which contract hej on the 7th 
day of October, 1932, delivered into the possession of the 
plaintiff the premises hereby sought to be possessed. 

Wherefore the defendant prays that the complaint, of the 
defendant be dismissed. 

HOTEL LAFAYETTE, INCf., 

By WALTER FLETCHER SMITH, 

President. 

WALTER FLETCHER SMITH. 

51 Subscribed and sworn to this 11th daylof October, 
1932. 

[seal.] HELEN A. LOSAXO, 

Notary Public. 

52 Anstcer of Defendant Jefferson L. Ford j, Jr. 

Filed January 20, 1933. 
*####** 

For answer to the bill of complaint and rule to show cause 
issued herein, the defendant, Jefferson L. Ford^ Jr., says: 

I 

1. He is not advised as to the truth of the allegations of 

paragraph 1 of the bill and can, therefore, neithej* admit nor 

denv the same. 

* 

2. He admits as true the allegations of paragraph 2 of the 
bill of complaint. 

3 to 13. This defendant has no personal knowledge of the 
facts alleged in paragraphs 3 to 13 of the bill and can, there¬ 
fore, neither admit nor deny the same. 

14. Answering paragraph 14 of the bill, this defendant 
savs that on or about November 10, 1932 the defendant, 
Pickford, exhibited to this defendant what purported to be 
a copy of the letter of Pickford to the plaintiff, Smith, dated 
October 7, 1932, which said copy, as this defendant now re¬ 
calls, was substantially similar to the copy contained in this 
paragraph of the bill. 

Answering the remaining allegations of this paragraph, 
this defendant says that he has no personal knowledge 
thereof and can neither admit nor denv the samd. 

15. Answering paragraph 15 of the bill, this i defendant 
says that he has no knowledge of any agreement between the 
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plaintiff, Smith, and the defendant, Pickford, under which 
Pickford undertook to cooperate with the plaintiffs in se¬ 
curing a purchaser for the lease of the Hotel and equip¬ 
ment. This defendant has no knowledge of any offer 

53 received by the defendant, Pickford, prior to Octo¬ 
ber 7, 1932, nor has he any knowledge of any offers 

received by said Pickford subsequent to October 7, 1932, 
other than the offer made by himself. 

Further answering said paragraph, this defendant says 
that he has no knowledge of any advice the defendant, Pick¬ 
ford, gave to other prospective purchasers of said property 
and lease, and can, therefore, neither admit nor deny said 
allegation. This defendant denies that the defendant, Pick¬ 
ford, advised this defendant not to negotiate with the plain¬ 
tiff, Smith, and also denies that the defendant, Pickford, 
told this defendant that it would be better to negotiate for 
the acquisition of said lease and personal property after 
the option contained in the letter of October 7, 1932 had 
expired. He likewise denies that the defendant, Pickford, 
told him that after the expiration of said contract he, Pick¬ 
ford, would be in complete control of the situation and 
would be able to offer more advantageous terms to this de¬ 
fendant. 

Further answering said paragraph, this defendant had 
no knowledge of the letter of December 10, 1932 from Pick¬ 
ford to Howard. This defendant denies that because of 
any representations on behalf of Pickford or at the re¬ 
quest of Pickford he withheld making an offer of purchase 
of said lease and personal property, and states the fact to 
be that on November 12, 1932 he entered into an agreement 
with said Pickford, a copy of which is hereto attached as 
“Exhibit A M and prayed to be read and considered as a 
part of this answer. 

16 to 20. This defendant is without personal knowledge 
of the allegations of fact contained in paragraphs 16 to 20 
of the bill and, therefore, neither admits nor denies the 
same. 

21. This defendant admits that an advertisement 

54 of the sale of the leasehold interest and the furniture 
and fixtures in said Hotel was published in one of 

the Washington newspapers. With respect to the other 
allegations contained in this paragraph, this defendant has 
no personal knowledge and can, therefore, neither admit 
nor deny the same. 
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knowledge 

therefore, 


22. This defendant is advised and believes, and upon such 
information avers that the plaintiff, Smith, was not igno¬ 
rant of the fact that said property was being advertised for 
sale. With respect to the other allegations of this para¬ 
graph, this defendant is without personal knowledge and 
can, therefore, neither admit nor deny the same. 

23 and 24. This defendant has no personal 

of the facts alleged in these paragraphs and can, 

neither admit nor denv the same. 

• ^ 

25. This defendant denies that he was informed bv the 
defendant, Pickford, of the matters and things set out in 
the preceding paragraphs of the bill and alleges the fact 
to be that he was shown bv said Pickford the lettbr of Octo- 

•r 

ber 7,1932, a copy of which is set out in paragraph 14 of the 
bill, and states that said letter contains in substance all of 
the facts communicated bv said Pickford to this defendant 
with respect to any alleged rights of the plaintiff, Smith, in 
said leasehold interest, furniture, fixtures and equipment 
contained in said Hotel. He denies that he cons|pired with 
the defendant, Pickford, before the date of the first inser¬ 
tion of said advertisement of sale or at any other time, to 
defeat the plaintiff in his rights and to defraud him of his 
leasehold interest in said Hotel and of his ownership of 
the furniture, fixtures and equipment therein. He denies 
that he participated in any respect in the foreclosure of 
said deed of trust, or that he had anything whatever 


55 to do with having the property bid in by said Pick¬ 
ford and thereafter leased and sold to this defend¬ 
ant. He denies that he entered into an agreement with said 
Pickford bv which the latter was to bid in the leasehold 

* * I 

interest and chattels at an auction sale to be h(?ld by the 
trustees and immediately thereafter to convey sajid chattels 
to this defendant and to enter into a lease of said] Hotel for 
a term of years, but on the contrary states the fact to be 
that on the 12th of November, 1932 he entered intc| an agree¬ 
ment with said Pickford, hereinbefore referred tb as 4 ‘Ex¬ 
hibit A” to this answer. 

26. This defendant admits that the defendant, 
received from the trustees a bill of sale of the chattels con¬ 
tained in the Hotel and a conveyance of the aforesaid lease¬ 
hold interest to him. With respect to the remaining allega¬ 
tions of this paragraph, this defendant has no personal 
knowledge and can, therefore, neither admit noi J deny the 


Pickford. 
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27. Answering paragraph 27 of the bill, this defendant 
says that, pursuant to and in accordance with the terms of 
the agreement of November 12, 1932 the defendant, Pick- 
ford, executed and delivered to this defendant a bill of sale 
of said chattels and a lease of the Hotel. 

28. This defendant is advised bv counsel that the allega- 


tions of paragraph 28 are conclusions of law which he is 
not required to answer. 

29. The defendant admits as true the allegations of para¬ 
graph 29 of the bill. 

30 and 31. This defendant is without personal knowledge 
of the facts alleged in these paragraphs and can, therefore, 
neither admit nor denv the same. 

56 32. This defendant admits that he conveved to the 

National Savings & Trust Company the furniture 
and fixtures in said Hotel to secure the payment of 
$27,500.00, payable monthly. He denies that this was the 
total purchase price paid by him, but on the contrary alleges 
that he agreed to pay the defendant, Pickford, $32,500.00 
for said furniture and fixtures. 


Further answering said bill, this defendant says that he 
had no knowledge of any claims of tlie plaintiff, Smith, or 
the corporate plaintiff, other than that mentioned in the let¬ 
ter of October 7, 1932, and that there was nothing of record 

to indicate to this defendant that there were anv liens or 

% 

claims of any kind against said property, other than the 
chattel trust, by virtue of which the furniture and fixtures, 
as well as the leasehold interest, were sold to the defendant, 
Pickford. 

And now, having fully answered, this defendant prays 
that the rule to fchow cause issued herein may be discharged 
and the bill dismissed as to this defendant. 

JEFFERSON L. FORD, Jr. 


LECKIE & SHERIER, 

Bv JOSEPH T. SHERIER, 

Attorneys for Defendant, 

Jefferson L. Ford , Jr. 

Jefferson L. Ford, Jr., being first duly sworn, on oath 
states that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof: that the matters 
and things therein stated as of his personal knowledge are 
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true, and those stated upon information and belief, he be¬ 
lieves to be true. 

JEFFERSON L. F^ORD, Jr. 


Subscribed and sworn to before me tbjis 20th day 
of January, 1933. i 

[notarial seal.] GEO. A. BE^IRY, 

Notary Public, D. C. 


Exhibit A. 


November! 12, 1932. 


Mr. Jefferson L. Ford, 
Washington, D. C. 

Dear Sir: 


I agree to lease you the Lafayette Hotel for a term of 
ten years at $30,000.00 per annum, payable $2,500.00 
monthly in advance, I to pay the taxes for the year 1933. 
Thereafter you are to pay the taxes throughout the term of 
the lease, and you to have possession on or before Decem¬ 
ber 15, 1932. The rent to commence January 1, 1933. For 
the first month’s rent I agree to accept the note of the ten¬ 
ant. payable on or before six months after date. It is under¬ 
stood that I reserve my apartment on the roof, and all the 
furniture contained therein, and that I am tc have gas, 
light, and heat without cost to me. 

I agree to sell you the furniture contained in the Hotel 
for $32,500.00, payable $5,000.00 in cash and the balance 
at the rate of $250.00 or more per month, with interest at 
the rate of 6 c /c per annum until paid, with the option of pay¬ 
ing more at anv time. 


This agreement is made subject to an option gjiven by me 
to Walter Fletcher Smith to take over the Hotel at any time 
up to December 7, 1932, by paying me all back rents due, as 
well as the amount due on the furniture. 

I understand that you are to organize a corporation for 
the purpose of making the lease and assuming the obliga¬ 
tions hereinbefore set out, and I agree that all of your 
rights growing out of this contract mav be assigned bv vou 
to such corporation and that your personal liability here¬ 
under will cease upon the assumption of such liabilities by 
such corporation. This corporation is to be organized for 
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the purpose of operating the Hotel and you are to be the 
president and general manager. 

If the above meets with your approval, we will prepare 
the necessary papers and you can make a deposit of 
$1,000.00, which will be returned if Walter Fletcher Smith 
takes advantage of the aforesaid option. 

Yours trulv, 

(Signed) 1 T. H. PICKFORD. 

58 I also agree to allow you $500 for installing en¬ 
trance on the Eve St. front. 

(Signed) ‘ T. H. PICKFORD. 

Answer of Defendants Elwood H. Seal and Chester A. 

Bennett. 

Filed January 20, 1933. 

• «*#### 


The answer of Elwood H. Seal and Chester A. Bennett to 
the Bill of Complaint herein and to the Rule to Show Cause 
issued herein on January 11,1933, respectfully shows to the 
Court: 

1. Answering paragraph One of the Bill of Complaint, 
these defendants state that thev are without sufficient in- 
formation or knowledge to form a belief as to the truth of 
the allegations therein contained, and if the same be deemed 
material, demand strict proof thereof. 

2. Answering 1 paragraph Two of the Bill of Complaint, 

these defendants admit that thev are citizens and residents 

• 

of the District of Columbia, and that thev were Trustees 

•> 

under the two trust instruments set forth in the Bill of 
Complaint. As to all other material allegations therein 
contained, these defendants are without knowledge suffi¬ 
cient to form a belief. 

3. Answering paragraph Three of the Bill of Complaint, 
these defendants state that thev are without sufficient in- 
formation or knowledge to form a belief as to the truth of 
the allegations therein contained, and if the same be deemed 
material demand strict proof thereof. 

4-5. Answering paragraphs Four and Five of the Bill of 
Complaint, these defendants state that they are without 
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sufficient information or knowledge to fofrn a belief 
59 as to the truth of the allegations therein! contained, 
and if the same be deemed material, deriiand strict 
proof thereof. 

G. Answering Paragraph Six of the Bill of pomplaint, 
these defendants admit the material allegations! contained 
therein. 


7. Answering paragraph Seven of the Bill of pomplaint, 
the defendant, Elwood H. Seal, states that he jis without 
sufficient information or knowledge to form a bjelief as to 
the truth of the allegations therein contained, knd if the 
same be deemed material demands strict procf thereof. 
The defendant, Chester A. Bennett, answering paragraph 
Seven of the Bill of Complaint, states that prior to the 
month of June, 1932, he was employed by th(j plaintiff, 
Smith, to complete the organization of a corporation which 
held a charter issued in the year 1929 to be kn<pwn as the 
Hotel Lafayette, Inc.; that pursuant to the said employ¬ 
ment, he prepared a contract between the plaintjff, Smith, 
and the corporation, setting forth the terms under which 
the corporation was to acquire the hotel property and lease 
from Smith, by-laws for the corporation, a bill of sale, lease, 
consent to assignment of lease, and a certificate under the 
Bulk Sales Law; that upon completion of the aforesaid 
papers, defendant, Bennett, was notified by Smith that he 
could not execute the Bulk Sales Certificate to jthe effect 
that he did not owe any money; that thereupon defendant, 
Bennett, prepared an appropriate notice to the creditors of 
the plaintiff, Smith, to comply with the provisiqns of the 
Bulk Sales Statute; that insofar as defendant, Bennett, is 
advised from the 1st of June, 1932, until on or about the 
1st of September, 1932, no steps were taken to transfer the 
property of Smith to the corporation, nor were credi- 
60 tors notified of the proposed transfer of the property 
to the corporation; that on or about September 9, 
1932, defendant, Bennett, was notified by Smith; that ap¬ 
propriate notices had then been mailed to creditors and 
that the contract of sale and other papers could now be 
executed. Further answering paragraph Seven of the Bill 
of Complaint, defendant Bennett is not advised as to 
whether the Hotel Lafayette, Inc., took possession of the 
hotel equipment or leases or operated the Hotel l^afavette 
and, therefore, neither admits nor denies that allegation of 
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the Bill, but if deemed material demands strict proof 
thereof. 

8-9-10-11. Answering* paragraphs Eight, Nine, Ten and 
Eleven of the Bill of Complaint, these defendants state that 
thev are without sufficient information or knowledge to 
form a belief as to the truth of the allegations therein con¬ 
tained, and if the same be deemed material demand strict 
proof thereof. 

12. Answering paragraph Twelve of the Bill of Com¬ 
plaint, the defendants admit that during the month of Sep¬ 
tember, 1932, defendant, Bickford, had threatened plaintiff, 
Smith, with attachment proceedings because of non-pay¬ 
ment of rent due the said Bickford for the Hotel Lafavette 
building. Defendants state that on September 13, 1932, 
they were called to the Hotel Lafayette by plaintiff, Smith, 
and informed that defendant, Bickford, was about to bring 
his attachment suit for rent; that he, Smith, wanted all of 
his creditors paid and did not want an attachment placed 
upon the hotel equipment because of the injury that would 
result to the business; that Smith, at that time, voluntarily 
turned the hotel over to these defendants with instructions 
to offer the property for sale under the provisions of the 
aforesaid deed of trust and chattel deed of trust, and obtain 
the best price possible for the property; that Smith 
61 directed these defendants to pay out of the proceeds 
of the sale the rent due, the holder of the unpaid pur¬ 
chase money notes and pay over to him any balance realized 
from the sale; that the defendants took immediate charge of 
the hotel and immediately notified all creditors of Smith of 
the action that had been taken; that they were about to ad¬ 
vertise the property for sale as a going business when plain¬ 
tiff, Smith, demanded the return to him of the property; 
that on September 21st, 1932, these defendants returned the 
property to plaintiff, Smith. Further answering para¬ 
graph Twelve, defendant, Bennett, denies the allegations 
contained therein that at the time the hotel was surrendered 
to him as one of the Trustees he was the attorney for de¬ 
fendant, Bickford, and states the fact to be that the only 
employment he was under at that time for Bickford was a 
representation in an income tax case pending before the 
United States Board of Tax Appeals. 

Further answering paragraph twelve, these defendants 
state that they have no knowledge of the allegation of para¬ 
graph twelve of the said Bill relating to an agreement be- 
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tween plaintiff, Smith, and defendant, Pickford, a^ the time 
the hotel property was turned back to plaintiff S^nith and, 
therefore, neither admit nor deny this allegation. | 

13-14-15-16-17-18-19-20. Answering paragraphs thir¬ 
teen, fourteen, fifteen, sixteen, seventeen, eighteen] nineteen 
and twenty of the Bill of Complaint, these defendants state 
that they are without sufficient information or knowledge 
to form a belief as to the truth of the allegations therein 
contained and if the same be deemed material, demand 
strict proof thereof. 

21. Answering paragraph Twenty-One of the 1 . Bill of 
Complaint, defendants state that on December 7, 

62 1932, they received a notice from defendant, Pick¬ 

ford, that plaintiff Smith was in default in ipayment 
of rent and in default of payment of purchase money note, 
in the sum of Fifty-Seven Hundred Dollars ($4,700.00), 
which was due and payable on October 1st, 1932; that de¬ 
fendant, Pickford, stated in said notice he had ijuade re¬ 
peated demands upon Smith to pay the rent and the note 
and that he had made such a demand on Decen.ber 6th, 
1932; that defendant, Pickford, stated he was the (jnvner of 
the note that was due, as well as other purchas^ money 
notes, and was the person to whom the rent was clue, and 
directed these defendants to immediately adveiltise the 
lease and hotel equipment for sale under the terms of the 
deed of trust and chattel deed of trust; that these defend¬ 
ants on December 7th, 1932, advertised the property for 
sale on December 16th, 1932, at 1:00 o’clock p. m., at pub¬ 
lic auction at the offices of Thomas J. Owen & Son, 1435 
Eye Street, X. W., Washington, D. C.; that said advertise¬ 
ment appeared daily in one of the Washington newspapers 
from December 7th, to December 16th, 1932, inclusive; as 
to all other material allegations contained in paragraph 
Twenty-One, these answering defendants say they a^e with¬ 
out sufficient information either to admit or deny but if 
deemed material, demand strict proof thereof. 

22. Answering paragraph Twenty-two of the Bill of Com¬ 
plaint, defendant, Bennett, states that on December 7th, 
1932, after receipt of the aforesaid notice from defendant, 
Pickford, to advertise the property as aforesaid, h^ called 
for plaintiff Smith on the telephone at the Hotel Lgfavette 
for the purpose of notifying him that the Trustees had been 
called upon by Pickford to immediately advertise the prop¬ 
erty for sale and was informed that said Smith had that day 
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left for Havana, Cuba; the answering defendants are 
63 not advised whether or not Smith was absent from 
the City of Washington during the period the afore¬ 
said advertisement appeared in the newspapers and, there¬ 
fore, neither admit nor deny that allegation, but they do 
denv that bv or through anv act of theirs the said Smith 
was kept in ignorance of the proposed sale under the deed 
of trust and chattel deed of trust. 


23-24-25. Answering paragraphs Twenty-three, Twenty- 
four and Twenty-five of the Bill of Complaint, these defend¬ 
ants state that thev are without sufficient information or 
knowledge to form a belief as to the truth of the allegation 
therein contained and if the same be deemed material, de¬ 
mand strict proof thereof. 

26. Answering paragraph Twenty-six of the Bill of Com¬ 
plaint, these defendants admit that the hotel equipment and 
lease were sold at public auction at the offices of Thomas J. 
Owen & Son, auctioneers, at which several bids were made 
and admit that the lease and chattels were bid in by defend¬ 
ant Pickford, for the sum of Ten Thousand Dollars ($10,- 
000.00), which was the highest and best bid received; they 
admit that thereafter, as Trustees, they executed and de¬ 
livered to said Pickford a bill of sale to the said chattels and 
an instrument conveying said leasehold to said Pickford; 
these defendants deny that said chattels and lease were of 
a value of approximately Seventy Thousand Dollars ($70,- 
000.00), but state the fact to be that in the opinion of the 
Trustees the value of the chattels would not exceed Eighteen 
Thousand Dollars ($18,000.00), and that the lease as such 
had no value under present market conditions. 

27. Answering paragraph Twenty-seven of the Bill of 
Complaint, these defendants state that they are with- 

64 out sufficient knowledge or information to form a be¬ 
lief as to the truth of the allegations therein con¬ 
tained, and if the same be deemed material demand strict 
proof thereof. 

28. Answering paragraph Twenty-eight of the Bill of 
Complaint, these defendants state: 


(a) At the time demand was made upon them to adver¬ 
tise the property for sale, the note in default, as well as the 
remaining purchase money notes, were delivered to them as 
Trustees by said Pickford; they deny that they had any 
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knowledge or information with respect to an alleged exten¬ 
sion of time for payment of the note in default. 

(b) The defendants state that there was competitive bids 

at the time of the sale. The defendant, Bennett, {specifically 

denies that he made a bid for the property at thejtime of the 

sale, or at anv other time. ! 

* 

(c) Answering sub-paragraph (c) of paragraph Twenty- 
eight, these defendants state that they are without sufficient 
knowledge or information to form a belief as to tihe truth of 
the allegations therein contained, and if the same be deemed 
material, demand strict proof thereof. 

(d) Answering sub-paragraph (d) of paragraph Twenty- 
eight, these defendants state that they are without sufficient 
knowledge or information to form a belief as tj> the truth 
of the allegations therein contained, and if thje same be 
deemed material, demand strict proof thereof. 

(e) Answering sub-paragraph (e) of paragraph Twenty- 
eight, these defendants deny that at the time of the fore¬ 
closure sale the property was in the custody of fhe United 
States Marshal for the District of Columbia, pursuant to a 

writ of attachment and thev deny that the Attachment 
65 was in full force and effect at the time the chattels and 
lease were offered for sale, and allege the fact to be 
that at the time of the said foreclosure sale defendant, Pick- 
ford, informed these Trustees that plaintiff Smith had sur¬ 
rendered all his right, title and interest in and to the chattels 
and the lease to defendant, Pickford, who was afso the at¬ 
taching creditor. 

(f) These defendants deny that in making ihe sale of the 
lease and chattels, as aforesaid, and under the facts and 
circumstances as aforesaid, that they acted in cofntempt of 
this Court. 

(g) They deny that the aforesaid foreclosure sale was 
unlawfully held by them in the office of the auctioneers, 
rather than in the Hotel Lafayette wherein the chattels were 
located, and state the fact to be that the said deed of trust 
and chattel deed of trust did not contain any provision as to 
where the sale should be held, and that the place of sale 
was therefore a discretionary matter with the trustees and 
such discretion as to place and time was carefully exercised 
in this sale. 


4—6476a 
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Affiant further says that he brought one Budd to Washing¬ 
ton to purchase said hotel, and he made to the plaintiff, 
Smith, an acceptable proposition, which was submitted to 
the defendant Pickford. The said defendant, Pickford, told 
him that it would be best to let the matter stand until after 
December 7th, as he, Pickford, could then make a very much 
better deal. 

Affiant brought a Mr. Young here from Lvnchburg for the 
same purpose, just prior to December 7,1932. He conferred 
with the plaintiff,'Smith, and then had a conference with the 
defendant, Pickford. The latter told affiant he was entirelv 
satisfied. 

Affiant says that he presented to defendant, Pickford, the 

written request of the plaintiff, Smith, to have the time of 

performance of his contract extended to December 17, 1932. 

He stated that it was entirelv satisfactory to him but he 

» • 

wanted to exhibit it to his attorney. The following morning, 

after he had so exhibited it to his attorney, he stated he 

would grant said 1 extension of time. He further stated to 

affiant that not only was he willing to extend it to December 

17th, but if it required a few days more it would not 

69 make anv difference to him. From that time on when 

% 


affiant saw the defendant, Pickford, he would inquire 
if everything was coming along all right with the defendant. 
Smith, to which affiant replied in the affirmative. He stated 
to affiant one morning that the plaintiff, Smith, had gone to 
Cuba, and he inquired what progress plaintiff, Smith, was 
making there. Affiant replied that he had been informed 
that plaintiff, Smith, is going to get his money all right to 
carry out this deal. He replied: “Well, I hope he does.” 

The defendant, Pickford, refused to negotiate final terms 
with any of the prospective purchasers produced by affiant, 
stating that he would not discuss terms until after December 


17, 1932. 


F. E. LUCAS. 


Subscribed and sworn to before me this 19th day of Janu¬ 
ary, 1933. 

[notarial seal.] MAUD F. PAUL, 

Notary Public , D. C. 
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70 Affidavit in Support of Anszver to Rule. 

Filed January 20,1933. 

V 7 

**#»*«# 

District of Columbia, ss: 

Henry B. Hodgkins, being first duly sworn, deposes and 
says that he makes this affidavit at the request of the attor¬ 
ney for Thomas H. Pickford in order that said attorney may 

* j * •/ 

make known to the court facts stated by deponeht. to him. 

Deponent was, during the year 1932 and untij October 7, 
1932, employed by Walter Fletcher Smith as the auditor of 
his business in the conduct of Hotel Lafavette. 

Until September 22, 1932, the funds received from the 
conduct of said business were bookkept and handled as the 
individual funds of Walter Fletcher Smith, and all disburse¬ 
ments in the conduct of said business were made as from the 
individual funds of Walter Fletcher Smith. On September 
22, 1932, deponent was directed by Walter Fletcher Smith 
to open a bank account in Higgs National Bank in the name 
of “Hotel Lafayette, Incorporated 7 ’ and did so and therein 
deposited the receipts of the operation of said hotel until 
October 7, 1932, when the operation of said hotel by Walter 
Fletcher Smith and/or Hotel Lafayette, Incorporated, 
ceased upon the surrender of said hotel and its operation to 
the landlord, Thomas H. Pickford. 

That the circumstances which lead up to the ppening of 
said account in the name of Hotel Lafayette, Incorporated, 
were in brief as follows: j 

That on or about September 13,1932, said Walter Fletcher 
Smith was in arrears of rent in respect of the payments 
due July 1, August 1, and September 1, the taxes due 

71 in September, 1932, had not been paid and said Smith 
was indebted to other creditors in a considerable ag¬ 
gregate amount who were pressing for payment. Said 
Smith turned the operation of said hotel on said, day over 
to Chester A. Bennett and ElwoodH. Seal who wejre trustees 
under deeds of trust on the leasehold and on the jfurniture. 
Said Smith shortly thereafter was actively negotiating 
with one James T. Howard to the end that said Howard 
should become interested with him in the operation of said 
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hotel. This deponent was informed by said Smith and Pick- 
ford that the return of said hotel to Smith was a necessary 
step toward the consummation of said negotiation. The 
operation of said hotel was returned by said trustees to said 
Smith on September 21, 1932, but almost immediately there¬ 
after said negotiations failed. 

Thereupon salid Smith informed deponent that he desired 
to transfer the operation of said hotel to Hotel Lafayette, 
Incorporated, the corporation for which he had some time 
theretofore obtained a charter. Deponent ascertained for 
said Smith the requirements of Riggs National Bank for 
the opening of a corporate account which were a certified 
copy of a resolution of the Board of Directors indicating 
who had the power to endorse for deposit and draw checks. 
Said Smith turned over to this deponent a minute book for 
said Hotel Lafayette, Inc., and directed this deponent to 
have such entribs made as would comply with the require¬ 
ments of the bank. There was turned over to this deponent 
also two loose sheets, not bound in said book, photostatic 
copies of which are annexed to this affidavit marked Ex¬ 
hibits A and B. The contents of said papers, without the 
signatures, werte copied into said minute book as pages 21 
and 23, page 20 being blank, and pages 1 to 20 consist- 
72 ing of what purported to be By-Laws. Photostatic 
copies of said pages 21 and 23 are hereto annexed as 
Exhibits C and D. In compliance with the directions of said 
Walter Fletcher Smith, this deponent wrote into said minute 
book, and signed, pages 25, 26, 27, 28, 29 and 30, photostatic 
copies of which are hereto annexed, marked Exhibits E, F, 

G, H, I and J, respectively, and attested said entries by his 
signature as Secretary. Xo further entries were made or 
directed to be made in said minute book. 

Referring to Exhibit E, Chester A. Bennett and Elwood 

H. Seal were not actually present at said meeting nor was 
T. R. Van Horn, and the form of said minutes was wholly 
composed by this deponent at the direction of said Walter 
Fletcher Smith without consultation with any other persons, 
though this deponent informed said Van Horn in substance 
what was done. Referring to the minutes, Exhibits G and I, 
said Van Horn was not present. Said minutes, Exhibits I 
and J, were agreed upon between said Smith and this de¬ 
ponent some days subsequent to the date appearing thereon. 
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In September, 1932, notices, in form appearing on page 
30 of said minutes, Exhibit J, were sent to the jtrade credi¬ 
tors of Walter Fletcher Smith. j 

At or about the time of said entries in the riiinutes said 
Walter Fletcher Smith caused to be delivered; to this de¬ 
ponent a stock book of Hotel Lafayette, Inc.* containing 
stubs of which photostatic copies are hereto annexed, 
marked Exhibits K, L and M. At the directioh of Walter 
Fletcher Smith this deponent filled out stubs of \yhich photo¬ 
static copies are hereto annexed, marked Exhibits N and 0, 
and stock certificates in the form of which photostatic copy 
is hereto annexed, marked P, and also the stock certificate in 
the same form, excepting for the name of the stockholder, 
which is T. B. Van Horn, and the certificate number, 
73 which is No. 4. Both the said stock certificates and 
the stock book remain in the possession of this de¬ 
ponent as Secretary, as do also the two stock certificates 
last mentioned. X’o stamps for Federal income tax have 
been purchased to the knowledge of this deponent nor are 
any annexed, the deponent’s understanding in that regard 
being that until said Walter Fletcher Smith should succeed, 
by the use of said corporation and its stock, in refinancing 
the operation of said hotel, the organization of said cor¬ 
poration and any other formalities for the issue of its stock 
need not be completed nor any additional expense incurred. 

On or about September 26, 1932, Thomas H. Pickford 
informed deponent that, to protect his interests against 
Smith’s other creditors and to protect his lane lord’s lien, 
he was filing an attachment suit, and desired, if! said Smith 
approved, to place deponent in charge of said hotel instead 
of having a marshal or other outsider placed in charge 
thereof. Deponent so informed said Smith whc( at first re¬ 
fused and then after consulting counsel requested depon¬ 
ent to serve in this capacity. 

When, thereafter, a deputy marshal appeaiied at said 
hotel and announced that he had attached this dbponent ac¬ 
cepted the custody of said hotel on September 26 and under¬ 
stood from said parties that his duties were to see that noth¬ 
ing was removed from the hotel and also actually to conduct 
its business and collect its receipts. Whereupon this de¬ 
ponent opened a bank account as 44 Henry B. Hodgkins, Cus¬ 
todian.” Within a few days deponent was iifformed by 
plaintiff's counsel that his duties did not incldde the col- 
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lection of current receipts which continued to belong to 
said Smith and deponent thereafter accounted to said 
Smith. 

74 On October 7, 1932, this deponent assisted said 
Smith and Pickford in reducing their agreement to 
writing by presenting to said Smith said Pickford ? s draft 
of agreement and taking it back to said Pickford with 
Smith’s revisions before execution. Upon surrender to 
said Pickford by that agreement of title and possession to 
the furniture and lease and possession of the hotel, de¬ 
ponent was told by both said Smith and said Pickford that 
his duties as custodian then ceased. 

During said sixty-day period deponent was in the employ 
of said Pickford in the same capacity as auditor, and at 
the direction of said Pickford credited said Smith at the 
rate of $200. per month upon the bills which said Smith 
was currentlv incurring at the hotel which exceeded said 
amount. During said period said Smith took violent ex¬ 
ception to the acts of deponent and other employees of the 
hotel in following the directions of said Pickford, and seri¬ 
ously impeded the operation of said hotel by said Pickford 
and provoked friction, and threatened deponent with phys¬ 
ical violence to the extent that he was alarmed for his per¬ 
sonal safetv. 

•> 

Upon receiving information from the attorneys for said 
Smith that a contempt rule had been issued against de¬ 
ponent, shortly after January 6,1933, this deponent brought 
the data upon which this affidavit is founded to the attorney 
of Thomas H. Pickford. asked his protection in the con¬ 
tempt proceeding and offered to make affidavit to such of 
the facts involved in this case as were, in the opinion of 
said counsel, material to be shown at this time. 

i HENRY B. HODGKINS. 


Subscribed and sworn to before me this 19th day of Jan¬ 
uary, 1933. 


[NOTARIAL SEAL.] 


R. S. HARRINGTON, 

Notary Public in and for the District of Columbia. 


75 [Stamp:] Filed Jan. 20, 1933. Frank B. Cunning¬ 
ham, Clerk. 
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Exhibit A. 

Organization Meeting of the Hotel Lafayette, 

Washington, D. C. 

A meeting was called on Sept. 9, 1932, at the Hotel La¬ 
fayette, Washington, D. C., for the purpose o' forming a 
corporation to be known as “Hotel Lafayette, Incorpo¬ 
rated.’ ’ Those present were: 

Walter Fletcher Smith, 

Chester A. Bennett. 

1 ! 

The meeting was called to order by Mr. Smith, as Chair¬ 
man, who announced that a charter for the Hotel Lafayette 
Corporation had been secured under the laws <^f the State 
of Maryland. 

On motion duly seconded, the following Board of Direc¬ 
tors was selected: 

Walter Fletcher Smith, 

Chester A. Bennett, 

Elwood H. Seal. 


Incorporated, 


Mr. Smith submitted a Constitution and By-Laws, copy 
of which is attached to these Minutes. On diotion duly 
seconded, same was unanimously adopted. 

There being no further business, the meeting adjourned. 

WALTER FLETCHER SMfTH, 


CHESTER A. BENNETT, 
Secretary. 


Qhairmcm. 


76 [Stamp:] Filed Jan. 20, 1933. Frank B. Cunning¬ 
ham, Clerk. 

Exhibit B. 

! 

Meeting of the Board of Directors, Hotel Lafayette, In¬ 
corporated, Washington, D. C. 

A meeting of the Board of Directors was Ijield at the 
Hotel Lafayette, Inc., on Sept. 9, 1932. 

The following members of the Board were present: 

Walter Fletcher Smith, 

Chester A. Bennett. 


I 
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On motion duly seconded, the following officers were 
elected for the ensuing year: 

Walter Fletcher Smith, President; 

Elwood H. Seal, Vice-President; 

Chester A. Bennett, Secretary. 

On motion duly seconded, it was unanimously voted to 
issue the following shares of stock: 


Walter Fletcher Smith. 998 shares 

Chester A. Bennett. 1 share 

Elwood H. Seal. 1 “ 


Total non-par stock. 1000 “ 

There beins: no further business, the meeting adjourned. 

I WALTER FLETCHER SMITH, 
i President. 


Attest: 


CHESTER A. BEXXETT, 
Secretary. 

77 [Stamp:] Filed Jan. 20, 1933. 
ham, Clerk. 


Frank B. Cunning- 


Ex hibits E and F. 

Minutes of the Stockholders Meeting of Hotel Lafavette, 

Incorporated, Washington, D. C. 

A meeting of the stockholders of the Hotel Lafayette, 
Inc., was held in the office of the President in the Hotel 
Lafayette on September 21, 1932. The following stock¬ 
holders were present: 

Walter Fletcher Smith, representing 99S shares 


Chester A. Bennett, representing ... 1 share 

Pllwood H. Seal, representing. 1 “ 

Total shares non-par stock. 1000 


The minutes of the previous meeting were read and ap¬ 
proved. 

Messrs. Chester A. Bennett and Elwood H. Seal each 
tendered his resignation as a member of the Board of Di- 
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rectors and also as stockholders, and surrendered their 
stock certificates of one share each. 

President Smith announced that he selected T. R. Van 
Horn, steward, and Henry B. Hodgkins, auditof, as officers 
and directors to succeed Messrs. Bennett and S^al. 

After Messrs. Bennett and Seal had retired from the 
meeting, President Smith called a stockholders meeting, 
the following being present: 

Walter Fletcher Smith, representing 998j shares 

T. R. Van Horn, representing. lj share 

Henry B. Hodgkins, representing. ... 1 “ 

On motion duly seconded, the following Boai[d of Direc¬ 
tors was elected for the ensuing year: 

78 Walter Fletcher Smith, | 

T. R. Van Horn, ! 

Henry B. Hodgkins. 

On motion duly seconded, the following officers for the 
unexpired term were elected: 

Walter Fletcher Smith, President ; 

T. R. Van Horn, Vice-President; 

Henrv B. Hodgkins, Secretary & Treasurer. 

The Secretary was instructed to make arrangements with 
Riggs National Bank to handle the funds of the company, 
and to comply with the requirements of that institution. 

There being no further business, the meeting was ad¬ 
journed. 

President. 

Attest: 

HENRY B. HODGKINS, 

Secretary. 

79 I"Stamp:] Filed Jan. 20, 1933. Frank B. Cunning¬ 
ham, Clerk. 

Exhibits G and H. 

Meeting of the Board of Directors, Hotel Lafayette, In¬ 
corporated, Washington, D. C. 

A meeting of the Board of Directors of the Hotel Lafay¬ 
ette, Inc., was held in the office of the President in the Hotel 
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Lafayette, 16tji and Eye Streets, Washington, D. C., 
Wednesday, September 21, 1932. The following directors 
being present, it constituted a quorum: 

Walter Fletcher Smith, 

T. R. Van Horn, 

Henry B. Hodgkins. 

Upon motion duly seconded, the President was authorized 
and directed to open a bank account with the Riggs Na¬ 
tional Bank, Washington, D. C., for the purpose of han¬ 
dling the funds of the Company. 

Upon motion duly seconded, the President, Walter F. 
Smith, and the Secretary and Treasurer, Henry B. Hodg¬ 
kins, were authorized and directed to deposit all funds of 
the Company with the Riggs National Bank. All checks of 
the company to be signed as follows: Hotel Lafayette, Inc., 
bv Walter Fletcher Smith, President. The Secretary and 
Treasurer was authorized and instructed to endorse all 
checks of the company as follows: For deposit, Hotel La- 
favette, Inc., bv Henrv B. Hodgkins, Secretary and Treas- 
urer. 

Upon motion duly seconded, the Secretary was instructed 
to file with the proper officers of the Riggs National Bank, 
Washington, D. C., a certified copy of these minutes, 
80 authorizing the necessary signatures to all checks 
and the endorsement on all checks for deposit, and 
he was authorized and instructed to comply with any and 
all requirements of the Riggs National Bank regarding the 
opening of the Company’s account with this institution. 

There being no further business, the meeting was ad¬ 
journed. 


President. 

Attest: 

HENRY B. HODGKINS, 

Secretary. 

81 [Stamp:] Filed Jan. 20, 1933. Frank B. Cunning¬ 
ham, Clerk. 

Exhibits I and J. 

Meeting of the Board of Directors, Hotel Lafayette, 
Incorporated, Washington, D. C. 

A meeting of the Board of Directors of the Hotel Lafay¬ 
ette, Inc., was held at the office of the President in the Hotel 
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Lafayette, on September 22, 1932. The following directors 
were present: 

Walter Fletcher Smith, j 

Henry B. Hodgkins, 

T. R. Van Horn. I 

j 

i 

i 

The President states that consent for the j transfer of 
the lease for the Hotel Lafayette from Walter Fletcher 
Smith, Proprietor, to the Hotel Lafayette, In^., had been 
secured from the owner of Hotel Lafavette, Mrl T. H. Pick- 
ford, and the consent had been properly executed, signed, 
sealed and delivered on the — day of July, 1932, to Mr. 
Chester A. Bennett, one of the trustees undejr the lease, 
and that the consent to transfer the lease was jtlien in Mr. 
Bennett’s possession. 

Upon motion duly seconded and carried, it was unani¬ 
mously agreed to accept the lease on behalf cjf the Hotel 
Lafavette, Inc. 

* # i 

Upon motion duly seconded and carried it jwas agreed 
that Hotel Lafayette, Inc., assume all of the butstanding 
obligations of Walter Fletcher Smith, Proprietor of Hotel 
Lafayette, consisting of rent, open accounts, noties, etc., and 
also that Hotel Lafayette, Inc., take over all tlie assets of 
the said Walter Fletcher Smith, in keeping with the 
82 following notice which was sent out to all the cred¬ 
itors : 


Gentlemen : 

This is to notify you that a corporation known as the 
Hotel Lafayette, Inc., organized under the laws of the state 
of Maryland has contracted to purchase the assets of Walter 
Fletcher Smith, the present owner and operator of the 
hotel business situated at Sixteenth and I Streets, N. W., 
Washington, D. C., and known as the Hotel Lafayette. 

The corporation is assuming the liabilities of Smith aris¬ 
ing from the operation of the hotel business, and is taking 
over all accounts and notes receivable of said business. The 
business will be continued under the management of Cap¬ 


tain Smith, who is the president and treasurer 


of the cor¬ 


poration. 
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This notice is jsent in compliance with the Bulk Sales Act 
of the District of Columbia requiring that five days’ notice 
of such transfer shall be given to each creditor. 

Yours very truly, 

HOTEL LAFAYETTE, 

(S.) WALTER FLETCHER SMITH, 

Proprietor. 


There being no further business, the meeting adjourned. 


Attest: 

HENRY B. HODGKINS, 
Secretary. 


j 

President. 


(Here follow 6 photos, folios 83 to 88.) 

89 Amendment to Bill of Complaint. 

Filed January 24, 1933. 

• • * * • • # 

The plaintiffs, by leave of Court first had and obtained, 
hereby amend their Bill of Complaint as follows: 

By changing the fourth line of Par. 30 to read as fol¬ 
lows: “namely, the contract of October 7, 1932 as fully set 
forth in Paragraph 14, as said contract has been modified 
or/and amended by the agreement set forth in Paragraph 
16, if the Court shall find that said contract was modified 
or amended.” 

Also further amends the Bill of Complaint at the end 

of said paragraph 30 by adding thereto: “And plaintiff 

offers himself ready and willing to do Equity by paying to 

defendant Pickford such amount as he mav be found en- 

* 

titled to under said contract or contracts, except that de¬ 
fendant should not recover any rent for the time he, 
defendant, was in possession and conduct of the said hotel 
business, to wit, from October 7, 1932 to the date of decree 
herein.” 

JULIUS I. PEYSER, 

MILTON STRASBURGER, 

. AARON W. JACOBSON, 

Attorneys for Plaintiffs. 
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Fiat of Justice Adkins. 

Let this be filed. 

JESSE C. ADKINS, 

Justice. 

90 Answer of National Savings and Trust Company , 

Trustee. 

Filed January 24, 1933. 

**##### 

I 

The answer of National Savings and Trust Company, 
trustee, to the bill of complaint and to the rule to show 
cause issued herein January 11, 1933, respectfully shows 
to the Court: 

This defendant has no interest in the controversy herein 
nor knowledge or information sufficient to form p belief as 
to the facts averred in the bill of complaint, excepting as to 
the averments in paragraph (32). In that regard this 
defendant says that defendant, Jefferson L. Ford, Jr., by 
an instrument in writing, the chattel trust, dated December 
21,1932, and recorded December 22, 1932 in the Office of the 
Recorder of Deeds among the chattel records, granted, sold 
and delivered unto this defendant National Sayings and 
Trust Company, trustee, the furniture and fixtures in said 
hotel contained to secure payment of the three promissory 
notes of said Jefferson L. Ford, Jr., aggregating Twenty- 
Seven Thousand Five Hundred Dollars ($27,300), each 
note payable in monthly instalments of $83.33. S^id instru¬ 
ment recited that the debt represented by said notes was 
deferred purchase money, payable to defendant Thomas H. 
Pickford to whom said notes were made payable, j 

This defendant therefore is interested in this contro¬ 
versy only as trustee in a transaction in whiclj the real 
parties in interest are said Thomas H. Pickfordj and said 
Jefferson L. Ford, Jr. and, said parties having filed their 
answers herein, this defendant calls upon said parties to 
defend this suit in its behalf and submits the protection 
of its interest to them and to this Honorable Cour|t. 
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Having fully answered insofar as this defendant is 

91 concerned herein, this defendant prays that it may be 
hence dismissed with its reasonable costs in its be¬ 
half incurred, including counsel fees. 

I NATIONAL SAVINGS AND TRUST 
COMPANY, 

By FRANK STETSON, 

Second Vice-President. 

PEELLE & LESH, 

Bv PAUL E. LESH, 

Attorneys. 

District of Columbia, ss: 

Frank Stetson, being first duly sworn, deposes and says 
that he has read the fore^oimj; answer bv him subscribed 
as Second Vice President of National Savings and Trust 
Company, and knows the contents thereof; that he verily 
believes the facts stated in said answer to be true. 

FRANK STETSON. 

Subscribed and sworn to before me this 24th d^v of 
Januarv, 1933. 

[notarial seal.] HERBERT B. LORD, 

Notary Public for the District of Columbia. 

My Commission Expires October 23, 1934. 

92 In the Supreme Court of the District of Columbia. 

At Law. 

No. 81,870. 

Thomas H. Pickford, Plaintiff, 

vs. 

Walter Fletcher Smith, Defendant. 

Petition of Edgar C. Snyder , United States Marshal in and 
for the District of Columbia , for a Rule to Shoiv Cause. 

Filed January 6, 1933. 

The petitioner, Edgar C. Snyder, respectfully shows to 
the Court as follows: 

1. That he is the United States Marshal in and for the 
District of Columbia. 
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2. That on September 26th, 1932, the plaintiff herein, 
Thomas H. Pickford, instituted this action at |aw against 
Walter Fletcher Smith to recover certain sums of money 
claimed to be due and owing to him by the defendant for 
the rental of premises known as the Hotel Lafayette; that 
the said plaintiff filed an affidavit of merit claiming himself 
to be entitled to have issued an attachment up^n the chat¬ 
tels of the said defendant on the premises to bnforce his 
lien as landlord, and to have said chattels levied upon in 
execution of judgment to be entered in said cau^e. 

3. That there was issued in said cause a wri \ of attach¬ 
ment against the furniture, fixtures and equipment con¬ 
tained in said Hotel Lafayette, which writ wa^ placed by 
the plaintiff in the hands of petitioner for the purpose of 
execution. 

4. That pursuant to the writ aforesaid, youij petitioner 

executed the said writ of attachment and took into 
93 his possession and custody the furniture, fixtures 
and equipment contained in the Hotel Lafayette, as 
per schedule made by C. G. Sloane & Co. on Sept. 26, 1932, 
and continued to remain in possession of said chattels until 
the happening of the events hereinafter set forth. 

5. After the petitioner took possession of the furniture 
and fixtures aforesaid, he appointed one Henry B. Hodg¬ 
kins to be custodian of said property for and oh behalf of 
the United States Marshal in and for the District of Co¬ 
lumbia, and said Hodgkins accepted said appointment and 
remained in possession and custody of said property until 
the 16th day of December, 1932, when, without any au¬ 
thority from petitioner, he delivered possession! thereof to 
the plaintiff, Pickford. 

6. On the 8th day of December, 1932, Elwood H. Seal 
and Chester A. Bennett, purporting to act as trustees under 
a certain chattel deed of trust recorded on Novepaber 15th, 
1929, among the records of the Recorder of Ddeds of the 
District of Columbia, and at the request of the said plain¬ 
tiff, Thomas H. Pickford, (claiming to be the party secured 
under the said deed of trust,) inserted in the daijv newspa¬ 
pers a notice that on Friday, December 16th, 1932, at the 
office of Thomas J. Owen & Son, auctioneers, 1431 Eye 
Street, Northwest, Washington, D. C., the saipl trustees 
would offer for sale at public auction all of the j furniture, 

5—6476a 
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fixtures and equipment contained in the Hotel Lafayette 
(being the identical articles of personal property then in 
the hands of , petitioner by virtue of the writ of attachment 
aforesaid); that said advertisement appeared in the daily 
newspapers from the Sth day of December until and includ¬ 
ing the 15th day of December, 1932. 

7. That on Friday, December 16th, 1932 while 

94 petitioner, as United States Marshal in and for the 
District of Columbia, was in possession and held the 

eustodv of the chattels aforesaid, and without anv authority 
from the Court, the said trustees, purporting to act under 
the terms of the aforesaid deed of trust, at the office of 
Thomas J. Owen & Son, offered the said chattels for sale 
at public auction. That prior to the date last aforesaid 
petitioner, through the Deputy United States Marshal in 
and for the District of Columbia, notified the plaintiff, 
Thomas H. Pickford, and also his attorney, Paul E. Lesh, 
that the chattels aforesaid were in the custody and pos¬ 
session at said time of the United States Marshal in and 
for the District of Columbia and that for said reason the 
purported sale of said chattels should not be held. Not¬ 
withstanding the notice aforesaid, the said trustees, with 
full knowledge and notice of the pending attachment suit 
and execution levied thereunder, purported to offer said 
chattels for sale at public auction, and the same were 
knocked down to the plaintiff, Thomas H. Pickford, as the 
highest bidder. 

8. That thereafter, to wit, on the 20th day of December, 
1932, the said Elwood H. Seal and Chester A. Bennett, as 
Trustees, signed, executed and delivered to the plaintiff, 
Thomas H. Pigkford, bill of sale of the articles of personal 
property and chattels above mentioned and being then and 
there in the possession and control of this petitioner as 
United States Marshal in and for the District of Colum¬ 
bia, and said Trustees purported to deliver to Pickford the 
chattels aforesaid. Petitioner avers that the action of the 
said Pickford and Hodgkins was in contempt of the au- 

thoritv of this Court. 

* 

Premises considered, the petitioner prays as follows: 

(1) That a rule be issued against Thomas H. 

95 Pickford and Henry B. Hodgkins to show cause 
herein on a date certain why they, and each of them, 

should not be adjudged in contempt of court because of 
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I 

the matters and tilings hereinbefore set forth | and for such 
other and further relief as the nature of the | case may re¬ 
quire. | 

EDGAR C. SNYDER, 

U. S. Marshal, District ofi Columbia. 

Subscribed and sworn to before me this 6 jday of Janu¬ 
ary, 1933. | 

[notarial seal.] LILLIAN A. TRAMMELL, 

Notary Public, D. C. 

96 In the Supreme Court of the District of Columbia. 

i 

i 

At Law. 

No. 81870. | 

Thomas H. Pickford, Plaintiff, 

vs. j 

I 

Walter Fletcher Smith, Defendant. 

Rule. j 

Filed January 6, 1933. i 

I 

Upon consideration of the petition of Edgar C. Snyder, 
United States Marshal in and for the District of Columbia, 
it is this 6th day of January, 1933, ordered that Thomas 
H. Pickford and Henry B. Hodgkins be and they are here¬ 
by authorized and directed to show cause herein on the 
12th day of January, 1933, at 10 o’clock A. M.> why they, 
and each of them, should not be adjudged in cjontempt of 
court because of the matters and things set forth in said 
petition, and why they, and each of them, should not be 
punished for said contempt; provided that a cbpy of this 
order be served upon each of said defendants at least two 
clear davs before the return day. 

JOSEPH W. OOX, 

Justice. 

I 

The within process never received for service, i 

E. C. SNYDtER, 

U. S. Marshal. 
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97 In the Supreme Court of the District of Columbia. 

At Law. 

No. 81870. 

Thomas H. Pickford, Plaintiff, 

vs. 

Walter Fletcher Smith, Defendant. 

Answer of Henry B. Hodgkins to Buie Issued January 6, 
1933, to Petition of Edgar C. Snyder. 

Filed January 20, 1933. 

Comes now Henry B. Hodgkins and for answer to the 
rule to show cause issued herein January 6, 1933, and di¬ 
rected to him and to the petition of Edgar C. Snyder, re¬ 
spectfully shows to the Court: 

1, 2 and 3. The respondent admits the allegations con¬ 
tained in paragraphs numbered 1, 2 and 3 of said petition. 

4. Answering paragraph 4, respondent says that whether 
petitioner executed said writ of attachment is a matter of 
law upon which this respondent has no information sufficient 
to form a belief and therefore neither admits nor de¬ 
nies the same; this respondent says that a representative 
of C. G. Sloan & Co. on days subsequent to September 26, 
1932, was in and about the hotel' for the stated purpose of 
making a schedule and inventory; this respondent admits 
that on September 26, 1932, a Deputy United States Mar¬ 
shal informed this respondent and others at Hotel La¬ 
fayette that the furniture, fixtures and equipment contained 
in said hotel had been taken into custodv bv the United 
States Marshal; this respondent at that time was an em¬ 
ployee of defendant Walter Fletcher Smith, as auditor of 

his business in the conduct of the Lafavette Hotel 

* 

98 and was also at the request of said Walter Fletcher 
Smith acting as secretarv and treasurer of Hotel 

Lafayette, Inc., a Maryland corporation; the respondent 
was told by Thomas H. Pickford on or shortly before Sep¬ 
tember 26, 1932, that he, in order to protect his interests 
as against the other creditors of Walter Fletcher Smith 
and to reserve his lien for rent, was about to file an attach- 
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merit proceeding and plaintiff stated that he kesired this 
respondent to be the custodian of the property fn the hotel, 
and, as this respondent then understood all its receipts, in¬ 
stead of putting the Marshal or other outsider in charge of 
the hotel, provided said Smith was willing that respondent 
should so serve. Respondent consulted said Snpth, who had 
refused his consent and then after consulting jcounsel, re¬ 
quested this respondent to serve as custodial; when the 
Marshal arrived at the hotel he stated to respondent that 
he was putting the contents of the hotel in this respondent’s 
custody; this respondent was given no instructions by the 
Marshal other than to see to it that no chattels were re¬ 
moved from the hotel; he understood the instructions given 
him by said Pickford and Smith to include taking charge of 
the receipts of the hotel and for a few days he did so and 
deposited them in his name as custodian. Thereupon lie 
was informed by plaintiff’s counsel that said Smith was 
entitled to the current receipts of the hotel anc. thereafter 
accounted to him. A paper signed by plaintiff’s attorney 
was presented to this respondent on September 26, 1932, 
for signature and signed by him in the form of which copy 
is attached hereto marked Exhibit A, and prayed to be read 
and considered as a part hereof, and this respondent as¬ 
sumed no other responsibility in the matter than that 
therein and herein stated. This respondent has from 
99 the day of the said attachment to the present day 
received no further instructions from the Marshal, 

nor anv communications from him. After the termination 
* 

of this respondent’s duties, as he understood them, on the 
7th day of October, 1932, as hereinafter averred, this re¬ 
spondent communicated with the Marshal requesting pay 
for his services, and received no response from the Mar¬ 
shal, but a payment from the plaintiff as hereinafter 
averred. 

5. Answering the 5th paragraph of the petition, this re¬ 
spondent refers to his answer to the fourth paragraph 
hereof; this respondent denies that said chattel^ remained 
in his possession and custody until the 16th dayj of Decem¬ 
ber, 1932, and avers the fact in that regard to be that on 
or about the 7th day of October, 1932, the plaintiff herein 
entered into an agreement witnessed by this respondent on 
behalf of both of them whereby all of the right, title and 
interest of the defendant herein in the said chattels and in 
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the lease, pursuant to which defendant occupied said build¬ 
ing, was transferred to the plaintiff and the plaintiff was 
by the defendant put in possession of the building and all 
contents. This respondent understood and believed that 
both the plaintiff and the defendant herein by said trans¬ 
action had put an end to the duty of this respondent as cus¬ 
todian to hold said property; this respondent is advised 
that the legal effect of the surrender of possession as cus¬ 
todian bv this defendant which then occurred was a sur- 
* 

render of possession to both the plaintiff and the defend¬ 
ant and that the rights of no third party were involved; 
wherefore without anv intent to violate his dutv in the 
premises the respondent surrendered possession in accord¬ 
ance with said agreement between the plaintiff and the de¬ 
fendant. A true copy of the agreement referred to in this 
paragraph is annexed hereto as respondent’s Ex- 
100 hibit B, and prayed to be read and considered as a 
part hereof. 

6. This respondent is advised that the averments con¬ 
tained in the 6th paragraph concerning transactions be¬ 
tween third parties, this respondent is not called upon to 
answer; this respondent, however, believes said facts to be 
true excepting insofar as the implications therein made 
are herein elsewhere denied. 

7. Answering the 7th paragraph, this respondent re¬ 
avers his answer to the 6th paragraph hereof and says 
that no information came to this respondent of any pro¬ 
test by the Marshal or Deputy United States Marshal 
against said sale. 

8. This respondent has no knowledge or information 
from which to form a belief as to the averments of the 
8th paragraph hereof, excepting only that this respondent 
denies that any action of his was in contempt of the au- 
thoritv of this court. 

a/ 

9. Further answering this respondent says that none of 
the furniture, fixtures and equipment which were contained 
in the Hotel Lafayette have been removed therefrom be¬ 
tween the 26th day of September, 1932, and the present 
time. This respondent further says that on December 7, 
1932, on the execution of the agreement of that day, he was 
specifically told by said Smith to turn the hotel and con¬ 
tents over to said Pickford, and to render his bill as cus¬ 
todian as his job was finished. Said Smith then suggested 
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the rate of Five Dollars per day, and said to m|ake out the 
bill and he would approve it. The respondent did not 
actually claim said compensation until some time there¬ 
after, when he wrote the Marshal as aforesaid with the 
approval of said Pickford, and respondent’s | claim was 
then settled to his satisfaction by said Pickford paying 
him the sum of Sixty-five Dollars. 

1 i 

101 Wherefore, having fully answered, this respond¬ 
ent prays that the rule issued herein against him 

may be discharged and the petition dismissed, and that 
he mav be hence dismissed with his reasonable costs in- 
eluding counsel fees. 

HENRY B. HODGKINS. 

District-of Columbia, ss: 

i 

Henry B. Hodgkins, being first duly sworn, deposes and 
savs that he has read the foregoing answer bv him sub- 
scribed and knows the contents thereof; that the facts 
therein stated as of his own knowledge are true, and those 
therein stated as upon information and belief be believes 
to be true. 

HENRY B. HODGKINS. 

Subscribed and sworn to before me this 19th dav of 
January, 1933. 

[notarial seal.] R. S. HARRINGTON, 

Notary Public for the District of Columbia. 

102 Exhibit A. 

Waiver of Liability. 

Washington, D. C., Sept. 

At Law. 

No. 81870. 

Thomas H. Pickford, Plaintiff, 

vs. 

Walter Fletcher Smith, Defendant. } 

The Marshal is hereby authorized and directed to leave 
the property seized in the above-entitled case in the custody 
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of Henry B. Hodgkins without insurance, subject to the 
orders of the Marshal, and for so doing the said Marshal is 
hereby relieved from all responsibility for the safe-keeping 
of said propertv, including anv loss bv fire. 

(S.) PAULE. LESH, 

Attorney for Plaintiff. 

Received of E. C. Snyder, U. S. Marshal, the property 
seized this day in the above-entitled case, to be held subject 
to the orders of the Marshal, the said Marshal being hereby 
relieved from responsibility for the safe-keeping of said 
propertv, including anv loss bv fire. 

(S.) ‘ HENRY B. HODGKINS. 

103 Exhibit B. 

Hotel Lafayette, 

Sixteenth St. at Eve Northwest. 

* 

Walter Fletcher Smith, Proprietor. 

October 7th, 1932. 

Mr. Walter Fletcher Smith, 

Hotel Lafayette, Washington, D. C. 

Dear Sir : 

If vou will turn over the Hotel Lafavette and the fur- 

* I * 

nishings to me, I will furnish the money necessary to make 

repairs and advances for operating, and pay you $200.00 

per month for your assistance in helping to operate the 

hotel, and we will take 60 davs to sell the lease and furni- 

* 

ture. 

I will have the payments on the notes (secured on furni¬ 
ture) extended, and when sale is made you are to receive 
all money from the sale of the furniture, after deducting 
all monies due me on rent and furniture. 

Any time during the 60 days that you pay me all the money 
due me on rent and furniture, I will turn over the hotel to 
vou. 

I will pay taxes due in September, 1932. 

Yours trulv, 

T. H. PICKFORD. 

Witness: 

HENRY B. HODGKINS. 
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I accept the above proposition and hereby transfer to you 
all my right, title and interest in the furniture and lease, and 
put you in possession of the hotel. 

WALTER FLETCHER SMITH. 

Witness: 

HENRY B. HODGKINS. 

104 In the Supreme Court of the District of Columbia. 

At Law. 

No. 81870. 

Thomas H. Pickford, Plaintiff, 

vs. 

Walter Fletcher Smith, Defendant 

Answer of Thomas H. Pickford to Rule Issued January 6, 
1933, to Petition of Edgar C. Snyder. 

Filed January 20, 1933. j 

Comes now Thomas H. Pickford and for answer to the 
rule to show cause issued herein January 6, 193&, and di¬ 
rected to him and to the petition of Edgar C. Sqyder, re¬ 
spectfully shows to the Court: 

1, 2 and 3. The respondent admits the allegations con¬ 
tained in paragraphs numbered 1, 2 and 3 of saiq petition. 

4. Answering paragraph 4, respondent says thajt whether 
petitioner executed said writ of attachment is a knatter of 
law upon which this respondent has no information suffi¬ 
cient to form a belief and therefore neither admits qor denies 
the same; this respondent says that a representative of C. 
G. Sloan & Co. on days subsequent to Septembeij 26, 1932, 
was in and about the hotel for the stated purpose qf making 
a schedule and inventory; this respondent admits that on 
September 26, 1932, he was present when the Deputy Mar¬ 
shal at the insistence of this respondent went to the Hotel 
Lafayette for the purpose of serving an attachment. This 
respondent had in advance thereof arranged through Henry 
B. Hodgkins who was then in the employ of defendant as 
auditor, with the said defendant that said Hodgkins 
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should give his receipt for the pproperty to be at- 

105 tached instead of having the same taken into custody 
by a Deputy Marshal. This respondent was present 

when the Deputy gave such instructions as he did to said 
Hodgkins which were that said Hodgkins was to see to it 
that none of the property was removed from the hotel. This 
arrangement was, the respondent had ascertained in ad¬ 
vance, agreeable to defendant Smith. Daily thereafter said 
Hodgkins presented to this respondent and to the defendant 
Smith a statement of receipts and disbursements directed to 
the United States Marshal and at first took charge of the 
proceeds of operation as custodian. Thereafter this re¬ 
spondent was informed by his counsel and said Hodgkins 
was informed that his duties as custodian did not extend to 
the current receipts and the same were, so far as this re¬ 
spondent is concerned, thereafter considered under the con¬ 
trol of the defendant Smith as a matter between him and 
his employee. This respondent gave no further or other in¬ 
structions to said Henrv B. Hodgkins and had no further 

control over the custodv of the furniture in the said hotel 

% 

until October 7. 

5. Answering the 5th paragraph, this respondent refers 

to his answer to the 4th paragraph hereof, and denies that 

said chattels remained in the custodv of said Henrv B. 

• * 

Hodgkins until the 16th day of November, 1932, and avers 

the fact in that regard to be that on or about the 7th dav of 

' « 

October, 1932, this respondent and the defendant Smith 
made an agreement concerning the possession of the said 
property whereby the defendant Smith agreed to put the 
plaintiff in immediate possession of all of it and transferred 
to him all of his right, title and interest therein: said agree¬ 
ment was known to said Henrv B. Hodgkins, and said Henrv 
B. Hodgkins was directed by the defendant to deliver pos¬ 
session, and through said Henry B. Hodgkins the defendant 
Smith delivered possession of the said chattels and of 

106 the said hotel to this plaintiff. This respondent 
knows that this transaction was, so far as this re¬ 
spondent is concerned, participated in without any intent to 
commit any contempt of this court or to tamper with legal 
process, and this respondent believes that the defendant 
Smith who participated equally with this respondent in said 
transaction, was equally guiltless of any such intent. 
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6. This respondent admits the allegations contained in 
the sixth paragraph of said petition. 

7. This respondent admits that the chattels referred to 
were offered for sale at public auction but denies tjiat said 
chattels were then in the custodv of the United States Mar- 
shah This defendant denies that the Deputy United States 
Marshal notified this respondent and on information and 
belief denies that said Deputy Marshal notified this re¬ 
spondent’s attorney that the said sale should not be held 

because said chattels were in the custodv of the United 

* 

States Marshal. 

8. Answering paragraph 8 of this petition, this Respond¬ 
ent admits the allegations contained in said paragraph, ex¬ 
cepting the allegation that the said chattels were on the 20th 
day of December, 1932, in the possession and custody of the 
United States Marshal, and this latter averment this re¬ 
spondent denies. Respondent denies that any action of 
his was in contempt of the authority of this Court. 

9. Further answering, this respondent says on informa¬ 
tion and belief that at the time the purported attachment 
by the United States Marshal was made, September 26, 
1932, there was no segregation made or attempted to be 
made as to what of the contents of said hotel, most 6f which 
belonged to defendant Smith and some of which telonged 

to this respondent, should be levied upon in respect 
107 of said attachment. The matter of what of s^id arti¬ 
cles should be designated as so levied upon was under 
discussion between the plaintiff’s attorney and the Deputy 
United States Marshal on October 6, 1932, at which time the 
Marshal, having with said attorney’s authority, employed 
C. G. Sloan & Co. to make an inventory and appraisal, had 
been informed by said appraisers that the value of the 
property in the hotel belonging to said Smith would be 
about Seventeen Thousand Dollars ($17,000). The ap¬ 
praisal and list itself was not yet available and though the 
Marshal asked instructions, this respondent’s attorney was 
not then prepared to instruct what property should be seg¬ 
regated as attached. The Marshal informed said attorney, 
however, that the appraised value of said property ran too 
high to justify the attachment of all of it. The agreement 
whereby the delivery of said property to this respondent by 
said Smith was made on October 7, 1932, was negotiated 
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and closed without the knowledge of this respondent's said 
attorney, and said attorney did not know that anv such 
agreement was contemplated when the matter was under 
discussion with the Marshal. Thereafter when said inven¬ 
tory and appraisal was completed by said C. G. Sloan & 
Co. and copy of it delivered to this respondent’s attorney, 
said attorney therein was of opinion that it would be im¬ 
possible to maintain on behalf of this respondent an attach¬ 
ment on property, the title and possession of which had 
been transferred by the attachment defendant to this re¬ 
spondent, and informed this respondent that his action 
in accepting said delivery had so complicated the legal 
situation as to make it undesirable that said attachment 
be proceeded with. On information and belief this respond¬ 
ent says that thereafter when the Deputy United 
108 States Marshal applied to said attorney for further 
instructions, said attorney told said Deputy to do 
nothing further about the attachment, but to forward his 
bill for services and it would be settled, and said bill for 
services and disbursements was upon request paid by this 
respondent. This respondent paid also directly to the 
aforesaid custodian Henry B. Hodgkins his bill for services 
as custodian for the period from September 26, 1932 to 
October 7, 1932, both inclusive, in the sum of Sixty-five 
Dollars ($65.00), and this respondent believed that said 
attempted attachment had become of no effect. 

10. This respondent is willing and respectfully moves 
the Court that the record in this cause be made to conform 
as nearly as mav be with the facts as thev occurred bv the 
entry herein of an order dissolving the writ of attachment 
as of October 7, 1932, pursuant to agreement then made be¬ 
tween the plaintiff and the defendant. 

11. This respondent respectfully refers in support of the 
answers to said rule and prays that there may be read in 
this connection the answer of this respondent to the rule to 
show cause issued January 11, 1933, in Equity Cause Xo. 
55,228, and the supporting affidavit of Henry B. Hodgkins 
filed therewith. 

Mlie ref ore having fully answered this respondent prays 
that the rule issued herein against him may be discharged 
and the petition dismissed and that he may hence be dis¬ 
missed with his reasonable costs including counsel fees. 

THOMAS H. PICKFOBD. 
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District of Columbia, ss: 

Thomas H. Pickford, being first duly swojrn, de- 

109 poses and says that he has read the foregoing an¬ 
swer by him subscribed and knows the contents 

thereof; that the facts therein stated as of his own knowl¬ 
edge are true, and those therein stated as upon information 
and belief, he believes to be true. 

THOMAS H. PICKFORD. 

Subscribed and sworn to before me this 19th day t>f Jan¬ 
uary, 1933. 

M. GRACE DELANY 

[notarial seal.] Notary Public for the 

District of Columbia. 

PEELLE & LESH, 

By PAUL E. LESH, 

Attorneys. 

. 

110 Findings of Fact, Conclusions of Law, Opiniofi. 

| 

Filed May 18, 1933. 

******* 

The Court makes and finds the following findings of fact 
and conclusions of law: 

Findings of Fact. 

1. Thomas H. Pickford is and was at the times material 
hereto the owner of lots 9 and 10, square 200, in the city of 
Washington, District of Columbia, improved by tljie hotel 
building known as Lafayette Hotel. Said property was in 
October, 1929, held by Hotel Lafayette Company, a Delaware 
corporation, under lease from Pickford for a ten-ye^r term 
to expire April 30, 1931, and said corporation had also a 
lease for a further term of eight years to expire Alpril 30, 
1939, and owned the furniture, fixtures and equipment in 
said hotel, with certain exceptions, notably the contents of an 
apartment on the top floor reserved from the leases for the 
use of the lessor. 

2. Said Hotel Lafayette Company sold these leases and 
furniture, fixtures and equipment to Walter Fletchejr Smith 
for $97,000, of which $50,000 was stated by the agreements 
to have been paid in cash and the balance by his ten promis- 
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sory notes, dated October 1, 1929, for $4,700 each, payable 
one each six months thereafter, that is, on the first days of 
April and October, 1930 to 1934, inclusive, bearing interest 
at 6% per annum, which interest on all unpaid notes became 
due each six jnonths, and all of said notes to become due and 
payable in default of payment when due of any instalment of 
interest of principal or default in any provision of the deed 
of trust and chattel deed of trust which instruments were, 
respectively, executed by said Smith conveying his 
111 interest as lessee in said leases and chattels to Chester 
A. Bennett and Elwood H. Seal, trustees, to secure 
the payment pf said notes. One of the conditions contained 
in said deed pf trust to be performed by Smith was that the 
rental due under said leases should be paid when due. 

3. Said Smith went into possession of said hotel under 
said leases in, October, 1929, and continued to hold as lessee 
of Pickford therein until October 7, 1932. The lease for the 
term to end April 30, 1939, provided for payment of rental 
at the rate of $2,625 per month on the first day of each month, 
and for the payment of all real estate taxes by the lessee, 
payment of water, gas and electric bills as they became due, 
and for repairs by the tenant, and provided against assign¬ 
ment withoutjthe lessor’s consent. Said Pickford early in 
1932 and before maturity of the note due April 1, 1932, ac¬ 
quired the six $4,700 notes of Smith then remaining unpaid 
and to mature April 1 and October 1, 1932 and 1934, in¬ 
clusive. 


4. Said Smith paid Pickford the note which matured April 
1, 1932, and interest on the notes to that day, and there re¬ 
main unpaid the five notes maturing October 1, 1932, and 
thereafter, with interest from April 1, 1932, held by Pick¬ 
ford. The monthly rentals of $2,625 each due July 1, Au¬ 
gust 1, and September 1,1932, were not paid, and during the 
summer of 1932 said Smith became or was indebted to other 


creditors who were pressing for payment. On September 
13,1932, he turned possession of the hotel over to Chester A. 
Bennett and Elwood H. Seal to hold and operate it as trus¬ 
tees under the deeds of trust aforesaid. Smith was then in 


negotiation wifh one James T. Howard, in which negotiation 
Pickford and his attorney participated, looking to a deal 
whereby Pickford was to be paid the back rent due 
112 him, and was to extend indulgences as to other obliga¬ 
tions due from Smith, and Howard was to assume ac- 
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tive management of the hotel. This deal had progressed to 
the point of the drafting of a formal agreement acceptable 
to Smith and Pickford, and believed to be acceptable to 
Howard. Counsel for Pickford advised that the trustees 
return possession of the hotel to Smith, and they did so Sep¬ 
tember 21,1932. The papers executed incident to tpis trans¬ 
fer to Bennett and Seal and retransfer by them ^Ire those 
copies of which are attached to the answer of Pickford. At 
about the time of the surrender of possession by the trustees 
said Howard declined to go forward with the proposed deal 
with him, assigning as his reason the possible complications 
growing out of the claims of the creditors of Smith, 

5. A certificate of incorporation of “Hotel Lafayette, 
Inc.” was obtained by Walter Fletcher Smith, William G. 
Woodford and Thomas L. Lloyd as incorporators from the 
state of Maryland December 27, 1929, in which! Walter 
Fletcher Smith, William G. Woodford and Harrv |c. Love- 
less were named as directors to act until the first annual 
meeting or until their successors were duly chosen and quali¬ 
fied. Nothing further was done by these persons toward 
organizing or attempting to organize a corporation^ except¬ 
ing what was done bv Smith as hereinafter stated. Some- 
v 

time after June 1, 1932, said Smith executed a paper pur¬ 
porting to be a contract dated that day whereby he agreed to 
sell his lease and said chattels to such a corporation on be¬ 
half of which he signed said paper as president and said 
Chester A. Bennett signed as secretarv. Pickford executed 
a paper in appropriate form for a consent to an assignment 
of the lease to such a corporation on August!9, 1932, 
113 and lodged this paper with said Bennett. There is 
testimony that said paper was not then to be delivered 
and used without Pickford’s approval of the disposition of 
the corporate stock, none of which had yet been issued, so as 
to secure the amounts due him, but I consider it unndcessarv 
to make findings on this testimony in view of other facts now 
about to be found. An instrument of assignment of the 
lease and chattels to “Hotel Lafayette, Inc.” described as 
a Maryland corporation, was executed by Smith on Septem¬ 
ber 9, 1932. No steps were taken towards organizing a cor¬ 
poration pursuant to the charter until September 9, 1932, 
when said Smith and Chester A. Bennett held in tpe Dis¬ 
trict of Columbia what they described in minutes of it as an 
organization meeting for the purpose of forming this corpo- 
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ration wherein they attempted to elect directors and adopt 
by-laws, the directors they named being themselves and 
Elwood H. Seal; on the same day they held a meeting which 
thev described as a meeting of directors at which Smith and 
Bennett were hhose present and voted to elect themselves 
president and'secretary, respectively, and Elwood H. Seal 
vice-president, and voted to issue the 1,000 shares of stock 
which the charter described, 998 to Smith, one to Bennett, 
and one to Seal. Neither AVoodford, nor Lloyd, nor Love¬ 
less, nor Seal participated in these transactions, nor were 
thev given notice of them, nor waived. There was no at- 
tempt to take corporate action to accept an assignment from 
Smith to said corporation of the lease and chattels until on 
or after September 22, 1932, and then by a minute of ac¬ 
ceptance attempted to be made by Smith and Henry B. 
Hodgkins, the latter also a stranger to the corporation who 
was attempted to be made a stockholder and director by 
entries and actions set out in detail in his affidavit filed 


herein, and the exhibits hereto. There were no pro- 
114 ceedings looking to the issue of stock or to the election 
of directors or officers, and nothing by way of meet¬ 
ings of stockholders or directors other than those set out 


in said affidavit and exhibits and no notices of meetings or 


waivers. 


Before said acceptance minute was made Pick- 


ford had demanded and received back from Bennett the 


consent to assignment to said 4 ‘Hotel Lafayette, Inc*.” above 
referred to. Pickford at no time dealt with said “Hotel 


Lafayette, Inc.”, nor concerning it, except to execute said 
consent and to name it as respondent along with Smith in the 
landlord and tenant proceedings. He had no notice of the 
attempted acceptance and no knowledge of what had been 
done or attempted by way of corporation organization until 
after this suit was filed. I find he did nothing which would 
estop him from questioning its existence as a corporation. 
Elwood Seal, mentioned as a stockholder, director and of¬ 
ficer, never accepted stock or office. 

6. On the failure of the Howard negotiations on Septem¬ 
ber 26,1932, Pickford filed the action on the law side of the 
court, Law No. 81870, against Smith for three months rent, 
the installments maturing July 1, August 1, and September 
1, 1932, and claimed therein his landlord’s lien on the chat¬ 
tels in the hotel, and caused an attachment to be issued to 

be levied on !them. On the same dav he filed in the AIu- 

•> 
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nicipal Court a complaint for possession, L. & T. N<|. 515993, 
in the form annexed as an exhibit to the bill of complaint 
herein. On October 11, 1932, answer was filed in sqid Land¬ 
lord and Tenant proceeding in the form attache^ as Ex¬ 
hibit D to the answer of Pickford herein, and jPickford 
thereupon took a nonsuit in said proceeding. 

7. Before the process on this law suit was served Pick- 

ford and Smith agreed that Henry B. Hodgkins, who 
115 was Smith’s bookkeeper and auditor at the hotel, 
should be placed in charge of the chattels jto be at¬ 
tached, and when the Marshal arrived to attach Hodgkins 
was directed by both said parties and the Marsha^ to take 
possession of the property in the hotel, and the j^aper of 
which copy is attached, marked Exhibit A, was delivered to 
the Marshal. Hodgkins was instructed to see to it that no 
property was taken out of the hotel, and was given no fur¬ 
ther instructions. 

The Marshal caused the chattels and furniture tjo be ap¬ 
praised by Sloan & Co. whose appraisal was $17,69^.25. 

I find that the unexpired portion of the lease described in 
Finding 1 had no value. 

8. On October 7, 1932, Pickford and Smith rrjade the 
agreement following: 

Hotel Lafayette, 

Sixteenth St. at Eye Northwest, 

Washington, D. C. 

Walter Fletcher Smith, Proprietor. 

October 7,| 1932. 

Mr. Walter Fletcher Smith, ! 

Hotel Lafayette, Washington, D. C. 

Dear Sir : 

If you will turn over the Hotel Lafayette and the furnish¬ 
ings to me, I will furnish the money necessary to ijiake re¬ 
pairs and advances for operating and pay you $200.00 per 
month for your assistance in helping to operate tlie hotel, 
and we will take 60 days to sell the lease and furniture. 

6—6476a 
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I will have the payments on the notes (secured on furni¬ 
ture) extended, and when sale is made you are to receive 
all money from the sale of the furniture, after deducting all 
monies due me on rent and furniture. 

Any time during the 60 days that you pay me all the 
money due me on rent and furniture, I will turn over the 
hotel to you. 

I will pay taxes due in September, 1932. 

Yours trulv, 

T. H. PICKFORD. 

Witnpss • 

HENRY B. HODGINS. 

116 I accept the above proposition and hereby trans¬ 
fer to vou all my right, title and interest in the furni- 
ture and lease, and put vou in possession of the hotel. 

j WALTER FLETCHER SMITH. 

Witness: 

HENRY B. HODGINS. 


While this agreement was under consideration that dav 
Smith consulted his then attorney and was advised bv him. 
Pickford was not advised by counsel concerning this agree¬ 
ment until after it had been executed and put into effect. 
Immediately upon the signing of this agreement Smith put 
Pickford in possession of the hotel and chattels therein. 
Both Pickford and Smith in this transaction disregarded 
the attachment and treated it and Hodgkins’ custody of the 
property as at an end without intent on the part of either 
of them to disregard process of the Court, and without it 
having occurred to either of them that an entry of the dis- 
missal of the attachment should have been made in the law 
case. 


9. During the 60-day period provided for in the agree¬ 
ment of October 7 Pickford operated the hotel as his prop¬ 
erty and made expenditures substantially in excess of his 
receipts. Pickford claims that this excess was more than 
$4,100. It is not necessary to determine the exact amount. 

During said 60-day period active efforts were made by 
Smith and Pickford and others, notablv bv one Fav Lucas, 
a hotel broker, to find a new lessee for the hotel. A number 
of hotel men communicated with Pickford and apparently 
were willing to enter into negotiations for a lease of the 
hotel. Pickford and Smith were not dealing directly with 
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each other because of personal differences. Pickford usu¬ 
ally advised these men to see Smith and make their con- 

* 

tract with him. He told some of them that aftef December 
7 he would be in position to deal directly)and on his 
117 own account with them. j 

No one was found by either Smith oJ* Lucas or 
Pickford who was willing* to take over Smith’s lease and to 
pay the arrearages which were due thereon. 

Xo person was found by any one who was j willing to 
make a contract which would allow full payment to Pick¬ 
ford of everything which would be due him und<^r the con¬ 
tract of October 7 and leave anything for Smith* The evi- 
dence does not justify a finding that if there hat) been cor¬ 
dial relations between Smith and Pickford, and ijf they had 
cooperated to the fullest extent any one could! or would 
have been found who would take over Smith’s l(jase or ac¬ 
cept any other lease satisfactory to Pickford and make pay¬ 
ment of everything due Pickford under the agreement of 
October 7, and leave any money or interest in the hotel for 
Smith. The terms of Smith’s lease were so onerous that no 
one would voluntarily take it over; the unexpir^d portion 
of that lease had no value. Pickford did not breach the 
agreement of October 7. 

10. Defendant Jefferson L. Ford had been interested in 
the hotel as a prospective lessee in or prior to September, 
1932, and had dealt with Smith concerning it. j In No¬ 
vember, 1932, he was brought into contact with Pickford as 
a prospective lessee, and Pickford sent him to Sijiith. He 
saw Smith but was unwilling to attempt to deal further 
with him because he considered that Smith had not adhered 
to positions he had taken in his prior negotiations with 
him. On November 12, 1932, Pickford and Ford |made an 


agreement as follows: 


Mr. Jefferson L. Ford, 
Washington, D. C. 

Dear Sir: 


November 12 


1932. 


I agree to lease you the LaFayette Hotel for a term of 
ten years at $30,000 per annum, payable 42,500.00 
118 monthly in advance, I to pay the taxes for ihe year 
1933. Thereafter you are to pay the taxes through¬ 
out the term of the lease, and you to have possession on or 
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before December 15, 1932. The rent to commence January 
1, 1933. For the first month’s rent I agree to accept the 
note of the tenant payable on or before six months after 
date. It is understood that I reserve my apartment on the 
roof, and all the furniture contained therein, and that I am 
to have gas, light and heat without cost to me. 

I agree to sell you the furniture contained in the Hotel 

for $32,500.00 payable $5,000 in cash and the balance at 

the rate of $250 or more per month, with interest at the 

rate of 6% per annum until paid, with the option of paying 

more at anv time. 

* 

This agreement is made subject to an option given by me 
to Walter Fletcher Smith to take over the Hotel at anv 
time up to December 7, 1932, by paying me all back rents 
due, as well as the amount due on the furniture. 

I understand that you are to organize a corporation for 
the purpose of making the lease and assuming the obliga¬ 
tions hereinbefore set out, and I agree that all of your 
rights growing out of this contract mav be assigned bv 
you to such corporation and that your personal liability 
hereunder will cease upon the assumption of such liabilities 
by such corporation. This corporation is to be organized 
for the purpose of operating the hotel and you are to be 
the president and general manager. 

If the above meets with your approval we will prepare 
the necessary papers and you can make a deposit of $1,000 
which will be returned if Walter Fletcher Smith takes ad¬ 
vantage of the aforesaid option. 

Yours truly, 

(Signed) T. H. PICKFORD. 

I also agree to allow you $500 for installing entrance on 
Eye St. front. 

(Signed) T. H. PICKFORD. 

Thereafter during November Pickford told said Lucas 
that he, Pickford, had a proposition upon the terms out¬ 
lined in this agreement contemplating a deposit of $5,000 
in cash. Said Lucas was then acting as a broker to pro¬ 
cure a new lessee upon Smith’s authorization to him to do 
so and he was active as an intermediary between Smith and 
Pickford, who, at that time, were not dealing directly with 
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each other because of mutual personal differences. 
119 None of the other proposals which were presented 
were considered bv Pickford, nor were they in fact 
as favorable as the one from said Ford. 

Smith did not see a copy of the foregoing agreement of 
November 12 until Ford’s answer was filed in this suit. 

11. On or about December 1, 1932 said Lucas brought to 
Pickford an unsigned draft of letter addressed to him, 


Lucas, which he told Pickford stated terms to wj 
Smith would agree. Pickford stated to Lucas that 


hich said 
he would 


draft of 
bv Pick- 


not agree to the terms stated in this letter but that he 
would consider such a proposition if modified in accordance 
with changes which he Pickford then indicated upon said 
draft of letter by insertions and changes. Said 
letter with the insertions and changes made on it 
ford was introduced in evidence by Smith and received as 
Exhibit 25 and was as follows: 


Hotel Lafayette, 
Sixteenth St. at Eye Northwest, 
Washington, D. C. 


December l[, 1932. 

Mr. F. E. Lucas, 

Lafayette Hotel, 

Washington, D. C. 

Dear Mr. Lucas: 

You are hereby authorized by me to take such steps as 
may be required to assure Mr. Pickford that a deposit of 
$10,000 by me will be made for the following purposes: 

250 I 

The sum of $5,[500]* is to be paid to Mr. Pickford for 

Oct. | Nov. 

the two months rent, namely for [January]* andJFebru- 

2 I 

ary],* 193[3]* together with two monthly payments on the 
furniture and fixture account, the total of all to be $6, [500.] * 
5,750. This is in accordance with your understanding with 
Mr. Pickford today. 


[♦Words and figures enclosed in brackets erased in copy.] 
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I will take a 10 vear lease in the name of a cor- 

* 

120 poration, said lease to begin December 1, 1932, and 
with ai renewal clause for ten additional rears at a 
rental to be agreed on at least six months prior to the ex¬ 
piration of the original term. 

The rental for the first term of ten years is to be $2,500 
per month, it .being understood that the rental shall begin 
January 1, 1932. 

Mr. Pickford is to pav the taxes for the vear 1933 and 

all 

thereafter I will pay [half]* the taxes for the remainder 
of the lease, [the other half to be paid bv Mr. Pickford].* 

453 

It is understood that there is now a balance of $24,[000]* 
due on the furniture and fixtures and that I owe $8,000 in 
rent for the months of Julv, August and Sept., 1932, mak- 

453 

ing a total of $32,[000]* due Mr. Pickford and which I will 
pay at the rate of $250 per month beginning January, 1933, 

with interest 

and continue such payments A until all are completed. I 
also owe Mr. Pickford approximately $4,100 for money he 
has expended since he has been operating the hotel and 

cash. 

this I will pay him [at the rate of $100 per month begin¬ 
ning February 1933.]* I am to have the option to cancel 
all of these pavments bv a cash pavment satisfactory to 
Mr. Pickford. 

I will pay the rent for January and February, 1933, to¬ 
gether with the payments on the furniture account, totalling 

on Jan. 1, 1933. 

$5,500 [at the time the lease is executed.] * 

You are authorized to call upon such creditors now hold¬ 
ing accounts against me as may be necessary to acquaint 
them with the foregoing agreement between Mr. Pickford 
and mvself. 

Verv trulv vours, 


121 No agreement by Smith to said proposed letter as 
so changed by Pickford was ever made or commu¬ 
nicated to Pickford. Said Lucas, however, brought to 
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Pickforcl a redraft of said proposed letter, also unsigned, 
which was offered in evidence as Exhibit No. 5^, copy of 
which is hereto attached as Exhibit B of these findings, as 
stating terms upon which said Smith was willing to make 
an agreement. 

12. Evidence was received over the objection bf counsel 
for defendants (who contended that the agreement at¬ 
tempted to be shown must be proven in accordance with the 
Statute of Frauds) bearing upon the question whether 
Pickford agreed to the terms outlined in said Exhibit 53. 

I find that Pickford did not agree with Lucas or with 
any one else, either in writing or orally, that he would en¬ 
ter into a contract as outlined in either of said drafts of 
letters dated December 1, 1932, marked Exhibits [25 and 53. 

13. It was contended by the plaintiff that as the expira¬ 

tion of the 60-day period approached Pickford agreed to 
extend for ten days, or represented that he would wait for 
ten days, or for some such period, the time witpin which 
Smith might make a payment in accordance withjthe terms 
outlined in the draft of letter, Exhibit 53, or within which 
Smith might pay such sums as would be due frorp him un¬ 
der the contract of October 7, 1932. I find thaf no such 
extension was agreed to or representation made| by Pick¬ 
ford. i 

14. In September, 1932, and thereafter Smith’s other 
creditors were pressing him for payment and pressing 
their claims upon Pickford as well. Some of these credi¬ 
tors had employed counsel who were following closely the 
proceedings between Pickford and Smith. During the 
60-dav period provided by the contract of October 7, 1932, 
Pickford considered that Smith had bv said agreement sur- 

rendered his interest as lessee and his tifle to the 
122 chattels in the hotel, in lieu of foreclosure of the 

deeds of trust on said lease and chattels arid the en¬ 
forcement against Smith of the debt represented by the 
unpaid notes or any deficiency on foreclosure, and that the 
property was his, Pickford’s, subject only to Smith’s 60- 
day option to buy it back. Pickford was advised by coun¬ 
sel, however, that in view of the possible claims of Smith’s 
other creditors, his record title to such lease anc| chattels 
should be perfected by a foreclosure under sajid deeds 
of trust. This advice and Pickford’s intention pursuant to 
this advice to cause advertisement and sale to be mride under 
the deeds of trust was in the latter part of Noverriber and 
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early in December, 1932, communicated to the attorneys for 
Smith and to said Lucas. 

15. Prior to the expiration of said 60-day period Pick- 
ford informed the trustees under said deed of trust his de¬ 
sire that the foreclosure sale be had and requested that the 
advertisement of the sale be published for as short a period 
and that the sale be otherwise conducted with as little ex¬ 
pense as was possible. Formal written order for fore¬ 
closure was given bv Pickford to the trustees immedi- 

*- • • 

ately upon the expiration of said 60-day period. The 
trustees arranged for the sale to be conducted by Thomas 
J. Owens & Son, auctioneers, and for the publication in 
the Washington Times and the Washington Herald of an 
advertisement of which a print is attached hereto as 
Exhibit C. The advertisement came to the attention of 
Smith’s attornevs. No action was taken on Smith’s be- 
half. Two days before the advertised sale a petition in 
involuntary bankruptcy was filed against Smith. At 
123 the foreclosure sale Pickford bid in the property at 
$ 10 , 000 . 

16. In vie\y of the final posture of the case I con¬ 
sider it unnecessary to make detailed findings concern¬ 
ing this foreclosure sale. At the request of the defendant 
however I find the following: There was no conspiracy, 
agreement or arrangement between Pickford and Ford to 
depress or dampen bidding at said sale. Ford at no time 
considered said auction sale as a means of acquiring title 
to said chattel or a lease on said property; he did not have 
the ability to | command cash to put into the property in 
excess of the $5,000 called for by his contract with Pickford, 
and he was unwilling to pay rental at the rate called for 
by the lease to Smith. The trustee, Bennett, did not bid 
at said sale. Pickford had no fraudulent intent concerning 
said sale and committed no fraudulent acts in connection 
with it nor did the trustees. 

17. On December 7, 1932, Smith, with the knowledge of 
Pickford, and for the purpose of procuring money departed 
from the city of Washington, D. C., and proceeded to the 
city of Havana, Cuba, where he was successful in having 
placed to his credit some funds but which were not sufficient 
to enable him to pay to Pickford all the money contemplated 
by the agreement of October 7. He was in Havana on De¬ 
cember 15, and returned to Washington about December 17. 
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18. Pickford leased the hotel to Ford by lease |made and 
dated December 21, 1932, sold furniture, fixtures land other 
chattels therein to him by bill of sale made that day and 
took back the chattel mortgage on the chattels wherein Na¬ 
tional Savings and Trust Company was the trustee, all on 
the terms outlined in his letter to Ford of November 12, 

1932, above referred to. Prior to closing with Ford 

124 said Pickford received and recorded formal convey¬ 
ances from the trustees of the property sold by the 

trustees under the deed of trust. 

19. Xo actual tender in any amount has been | made by 
Smith to Pickford. Plaintiff Smith has not priven that 
he had or has the financial ability to discharge his indebted¬ 
ness to Pickford under their former contracts or under 
anv substituted contract alleged bv him to have been made. 
When this case came on for hearing on January 20, 1933, 
on the rule to show cause it was agreed in open court be¬ 
tween counsel that the final hearing on the merits should 
be forthwith had. It was heard on the merits on| January 
20, 23, 24 and 25, and it was at the request of the sjpd Smith 
adjourned to January 30, and on January 30 it was at the 
request of said Smith adjourned to February 8. It was 
then further heard, the taking of testimony concluded, and 
was argued on February 9. Amendment of the bi}l of com¬ 
plaint was made January 23 by changing the fohrth line 
of paragraph 30 to read paragraph “16” instead of “14”, 
and further amendment by filed paper was permitted with¬ 
out objection from the defendants on January 24, 1933. 
At the beginning of these hearings the Court called to the 
attention of plaintiffs the possibility that they had not laid 
a proper foundation by tender for all of the relief they 
sought. On February 8, 1933, the Court inquired jof plain¬ 
tiff’s counsel what, if any, tender plaintiff’s counsel were 
making and called counsel’s attention to the fact that the 
Court was inclined to hold that no contract had been made 
in the terms of Exhibit B hereto (Exhibit 53 at the trial). 
Counsel for plaintiffs thereupon announced in oppn court 
that they could not make a tender of the amount djie under 
the deeds of trust but that the tender that they wofild make 

was under the contract of December 1,1932, Referring 

125 to Exhibit B hereto (Exhibit 53 at the trial). The 
question of how much was due under said Exhibit 53 

was discussed by the Court with counsel for plaintiff, and 
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counsel said he would arrange to put this amount, which he 
estimated at $10,000, into court at once and would make a 
tender the following morning. The following day, the final 
day of the hearing, no actual tender was made but refer¬ 
ence was made by counsel for plaintiffs only to a willing¬ 
ness to deposit $5,500 in the Registry of the Court as stated 
in the 30th paragraph of the original bill of complaint. De¬ 
fendants’ counsel made no waiver or concession with regard 
to tender; no money or evidence of money, or check, draft 
or other medium of payment were produced in Court. 


20. Defendant Pickford at the trial, through his counsel 

and personally, stated his willingness to give to defendant 

Smith such benefit bv wav of reduction of indebtedness as 

» • 

would result from a credit upon Smith's indebtedness to 
him of the proceeds of the lease and sale of chattels to the 
defendant Ford (in connection with which Pickford testi¬ 
fied without contradiction that he had expended in addition 
to the $4,000 deficiency accumulated during the 60-dav 
period $2,400,in repairs under his agreement with Ford to 
put the property in good repair, he had paid for Smith 
$2,000 of the taxes due in March, 1932, and all, $4,396.22, 
of the taxes due in September, 1932, and that the rentals 
from Ford were subject to a 3% charge by the broker for 
negotiating the deal) and also stated that Pickford adhered 
to this position that the transaction of October 7, 1932, 
amounted to a surrender bv a mortgagor in default in lieu 
of foreclosure and operated to release said Smith from any 
indebtedness on the unpaid notes. Defendant Pickford 
therefore offered as an alternative more favorable to plain¬ 
tiff Smifh than any calculation based upon the trans- 
126 action with said Ford to have included in anv decree 

i * 

dismissing the suit in equity a recital of his agree¬ 
ment to make no claim upon the deed of trust notes remain¬ 
ing unpaid. 


21. Defendant Ford had no knowledge of any dealings 
between Smith and Pickford, or between their brokers, 


agents or attorneys, other than knowledge of the fact that 

there was a contract bv virtue of which Smith could re- 

& 

acquire a lease and the furniture by making certain pay¬ 
ments upon December 7, 1932; and Ford closed his trans¬ 
action with Pickford, paid his cash purchase money, and 
executed a lease and gave his deferred purchase money 
notes and trust in good faith in reliance on Pickford’s pos- 
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session of the real estate and chattels, the trustee’s sale 
and conveyances, and Pickford's apparent good title and 
right to make a lease of the hotel and a sale of the chattels. 

22. The several leases and convevances mentioned here 
were introduced in evidence and are made part hereof by 
reference. 

Conclusions of Law. 

1. Plaintiff Smith states that he tenders performance on 
his part of an alleged contract with defendant Pickford on 
the terms set out in Exhibit B to the findings of ; ? act. Spe¬ 
cific performance of this alleged contract as agiinst Pick- 
ford (and hence against the other defendants) must be 
refused on the ground that it has been found as a fact that 
no such contract was made by Pickford, and would be re¬ 
fused on the further ground that the alleged contract is one 
for an interest in land, a contract not by its terms to be 
performed within one year, and for the sale of goods of 
more than $50 in value, without a writing sigiled by the 
party sought to be charged, that it is not sufficiently definite 
in terms, and lacks mutuality, Smith not being bound, and 
that there has been no proper tender of performance 
1.27 on the part of Smith. | 

2. The alleged corporation Lafayette ]|iotel, Inc. 
has never been duly organied as a corporation and has no 
rights herein. 

3. Plaintiff Smith (and his alleged corporation) has no 
standing to assert rights as against the foreclosure sale or 
to claim present reinstatement as lessee under tike lease he 
had or as owner of the chattels, because of lack of ability 
or willingness to pay the arrearages of rent and/or the in¬ 
debtedness for which foreclosure was had, and pecause he 
announced in open court his unwillingness or inability to 
make any payments except of the lessor amount^ called for 
by the alleged new contract on the terms set out in Exhibit 
B hereto, and has neither made nor proposed to make any 
further tender. 

4. The effect of the agreement of October 7 set forth in 
Finding 8 was the surrender by Smith to Pickford of the 
lease described in Finding 3 and of the furniture. The 
lease therefore terminated by merger, and the notes secured 
upon the furniture became paid. 

Said agreement of October 7 was not breache^l by Pick¬ 
ford. 
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5. The rule to show cause should be discharged and the 
bill of complaint should be dismissed, with costs. 

Mav 17, 1933. 

, JESSE C, ADKINS, 

r Justice. 


128 Opinion. 

Plaintiff's suit is for the enforcement of an agreement he 
claims to have made about December 1, 1932, with Pickford 
for a new lease on the Hotel Lafayette. I have found as a 
fact (Findings 11 and 12) that no such agreement was 
made. 

After carefgl consideration of all the evidence I am un¬ 
able to see that plaintiff is entitled to any other relief. 

If in fact Pickford had broken the agreement of October 
7, plaintiff might be entitled to damages for such breach. 
But I have found that Pickford did not break that agree¬ 
ment. (Finding 9). No evidence was offered from which I 
could ascertain the damages even if there had been a 
breach. From such evidence as was offered I do not believe 
any damages could be proven. There is no evidence justify¬ 
ing a finding that any better agreement could have been 
made than that made with Ford (Finding 9). 

There are several objections in the way of directing a 
resale of the furniture. It has come into the ownership of 
an innocent third person (Findings 18 and 21); plaintiff 
has not shown that he is entitled to such a resale even if 
the furniture were still in Pickford’s hands. Such a sale 
would imply that plaintiff still owes Pickford approxi¬ 
mately $24,453jon the furniture, and plaintiff has made no 
tender to pay this sum or even the expenses of a new sale 
(Finding 19). 

It seems to me that the most plaintiff could be entitled to 
under any circumstances is to have the sale and lease to 
Ford inure to plaintiff's benefit. While I am unable to find 
from the evidence that plaintiff is entitled to this relief 
Pickford has expressed a willingness to give Smith the 
benefit of such sale and new lease. 

The legal effect of the agreement of October 7 is to 

129 relieve Smith of liability for the payment of the 
amount due on the furniture, about $24,500, and 

from anv further liabilitv under his lease. 

mt * 
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Finding 20 is in almost the exact language submitted by 
counsel for Pickford. As matter of law I conclude that 
Smith is not liable for any of the expenses therein men¬ 
tioned, except possibly some portion of the taxes aggregat¬ 
ing $6,396.22. As to these I understand Pickforc. waives 
any claim and the decree may so provide. 

Aside from this concession it seems to me that Mi*. Smith 
has had the benefit of the sale and lease to Mr. Ford. 

The furniture was appraised at $17,693.25. It \Vas sold 
on long time credit for $32,500 as part of a transaction 
which involved a new lease. The old lease had i>ver six 


vears to run at the time of the agreement of October 


7. The 


rental under the old lease was $125 a month less th^n under 
the new, or $1,500 less a year. Pickford had to pay a 3% 
commission on the new rent, or $900 a year. Thus'the new 
lease was worth $2,400 less per year to Pickford ^han the 
old, or about $15,000 less for the unexpired portion of the 
old lease. Smith was relieved of liability for $24,00(3 due on 
the furniture, for which Pickford hoped to realize $17,500 
($32,500 less $15,000). 

For these reasons the bill must be dismissed. 

Mav 17, 1933. | 

JESSE C. ADKINS, 

Justice. 

Memorandum: Exhibit A—Waiver of Liability—attached 
hereto, is the same as Exhibit A with Answer of Henry B. 
Hodgkins, at page 102 of this transcript. 
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Exhibit B. 

Hotel Lafayette, 

Sixteenth St. at Eye Northwest, 
Washington, D. C. 

Cable Address, “Lafayette.” 

December 1, 


Mr. F. E. Lucas, 

Lafayette Hotel, Washington, D. C. 

Dear Mr. Lucas : 

You are hereby authorized to take such steps as may be 
necessary to assure Mr. Pickford that a deposit of $10,000 
will be made by me for the following purposses. 


1932. 
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I will take a ten year lease of the hotel 7/afayette in the 
name of a corporation, said lease to begin as of December 1, 
1932, at a rental of $2,500m per month, said rent to begin as 
of January 1, 1933. The lease is to contain an option to re¬ 
new for another term of ten years at a rental to be agreed 
upon at least six months prior to the expiration of the 
original term. 

I will pay the rent for the months of January and Febru¬ 
ary 1933 amounting to $5,000, at the time of executing the 
lease and will also pay the two payments for those months 
on the furniture account amounting to $500, making a total 
of $5,500 to be paid by me at the time of executing the lease. 
It is understqod that there is to be no rental for the month 
of December 1932. 


Mr. Pickford is to pay the taxes for the year 1933. Begin¬ 
ning with the year 1934 I am to pay all of the taxes. 

There is now a balance due Mr. Mr. Pickford on the furni¬ 
ture and fixture account amounting to $24,453.00 and 1 owe 
back rent for the months of July, August and September 
1932 amounting to $8,000, making a total of $32,453.00. This 
amount I will pay at the rate of $250 per month, each pay¬ 
ment to include interest from date, it being understood that 
the payments for the months of January and February 1933 
shall be maA*e on the execution of the lease. 


I also agreq to reimburse Mr. Pickford $4,100 for money 
he has expended during the time he has operated the hotel 
and will pay this at the rate of $100 per month beginning 
January 1933 and continue all payments on a monthly basis. 
It is understood that 1 am to have the option of making a 
cash settlement of all unpaid balance at any time upon mak¬ 
ing such payment as shall be satisfactory to Mr. Pickford. 

You are authorized to call upon such creditors as may be 
necessary to acquaint them with the foregoing agreement 
between Mr. Pickford and me. 

Very truly vours,-. 
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Auction Sales. 

Tlios. J. Owen & Son, Auctioneers, 

1431 Eye Street, N. W. 

Trustees’ Sale of Valuable Lease of Hotel Lafayette, 823 
Sixteenth Street, X. W., Together with Hotel furnish¬ 
ings and Equipment Contained Therein. 

j 

By virtue of a certain deed of trust duly recorded in 
Liber 6395, Folio 77, of the Land Records of the District of 
Columbia, and by virtue of a certain chattel deed of trust 
filed as paper Xo. 9S on November 15, 1929, ambng the 
records of the Recorder of Deeds of the District of j Colum¬ 
bia, and at the request of the party secured by the ty T o fore¬ 
going instruments, the undersigned trustees will sell! at pub¬ 
lic auction, within the office of Thomas J. Owen & Son, 
auctioneers, 1431 Eye Street, X. W., Washington, l[). C., at 
1:00 o’clock p. m. on Friday, December 16th, 1932, jthe fol¬ 
lowing described property: Lease dated April 26, 1929, 
and expiring the 30th day of April, 1939, to premises known 
as Lots N'os. 9 and 10, in Square Xo. 200, in the City of 
Washington, D. C., together with the improvements tfhereon, 
consisting of a hotel building known as the “ Hotel 
Lafayette.” All of the furniture, consisting of bcjd room 
and living room suites, bath room furniture, dinin|g room 
furniture, kitchen and miscellaneous rooms furnitur|e, lobby 
furniture, public hall furniture, business, private and 
clerks’ office furniture, fixtures, equipment, draperies, fur¬ 
nishings, carpets, bedding, linens, silverware, chjnaware 
and glassware and other personalty used in the operation of 
the Hotel Lafayette, most of which personal property is 
more particularly described in a certain inventory of the 
furnishings of the Hotel Lafayette, which will be available 
for inspection. 

132 Terms of Sale: The lease and hotel equipment will 
be sold as an entirety and for cash. Purchaser will 

be required to deposit Five Thousand Dollars ($5,000.00) 
at time of sale and allowed ten days to complete tpe pur¬ 
chase; otherwise the trustees reserve the right to declare 
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the deposit forfeited and to resell the property at the risk 
and cost of defaulting purchaser after five days’ adver¬ 
tisement of such resale in some newspaper published in 
Washington, D. C. 

ELWOOD H. SEAL, 

CHESTER A. BENNETT, 

Trustees. 

133 1 Final Decree Dismissing Bill. 

Filed May 29, 1933. 

####** * 


This cause came on to be heard on the rule to show cause 
issued herein January 11, 1933, and on final hearing on the 
bill of complaint, answers and other proceedings herein, 
and testimony was taken, and it was argued by counsel, and 
upon consideration thereof, and the defendant Pickford 
having agreed that when said bill should be finally dis¬ 
missed the decree should contain a recital of the cancella¬ 
tion of the liability of plaintiff Smith on the five promis¬ 
sory notes signed by him dated October 1, 1929, for $4,700 
each maturing respectively October 1, 1932, April 1, Octo¬ 
ber 1, 1933, April 1 and October 1, 1934, secured by deed of 
trust on Hotel Lafayette lease and chattels therein, and that 
plaintiff Smith is not liable for the deficiency from opera¬ 
tion of nor for the cost of repairs made upon the Hotel 
Lafayette by defendant Pickford after October 7, 1932, nor 
for the taxes paid during 1932 by defendant Pickford, it is 
bv the Court this 29th dav of Mav, 1933, 

Adjudged, ordered and decreed that the bill of complaint 
and this cause be and the same are hereby finally dismissed, 
and that the defendants have a judgment for costs against 
the plaintiff Smith. 

JESSE C. ADKINS, 

Justice. 


134 Order for Appeal and Citation. 

Filed June 13, 1933. 

# * # * # # # 

The Clerk of said Court will please enter an appeal to the 
Court of Appeals and issue citation to appellees Thomas H. 
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Pickford, Jefferson L. Ford, Jr., Elwood H. Seal, as trus¬ 
tee, Chester H. Bennett and Xat’l. Savings and Trust Co., 
a corporation, as trustee. 

WARREN E. MILLER, 
Attorney for all Plaintiffs. 

Order Fixing Appeal Bond. I 


Filed June 14, 1933. 


Upon consideration of the oral motion made herein and 
for good cause shown it is by the Court this 14t|h day of 
June, A. D. 1933, 

Adjudged, ordered and decreed that the amoujit of the 
appeal bond in the above entitled cause be and the same 
hereby is set at One Hundred Dollars ($100.00), or in lieu 
thereof a deposit of $50.00 cash with the Clerk of the Court. 

JAMES M. PROCTOP, 

Justice. 

135 Citation. j 

The President of the United States of America to Thomas 
H. Pickford, Jefferson L. Ford, Jr., Elwood H. Seal, 
Trustee, Chester H. Bennett and National Savings and 
Trust Co., a Corporation, Trustee, Greeting: 

You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon 
the docketing the cause therein, under and as directed by 
the Rules of said Court, pursuant to an Appeal noted in 
the Supreme Court of the District of Columbia^ on the 
13th day of June, 1933, wherein Hotel Lafayette, Inc., and 
Walter Fletcher Smith are appellants, and you are ap¬ 
pellees, to show cause, if any there be, why the pecree— 
rendered against the said Appellant, should not be cor¬ 
rected, and why speedy justice should not be donp to the 
parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice of 
the Supreme Court of the District of Columbia, this 14" 

7—6476a 
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dav of June, in the year of our Lord one thousand nine 
hundred and thirtv-three. 

FRANK E. CUNNINGHAM, 

Clerk. 

By HARRY M. HULL, 

[seal.] Assistant Clerk. 


Service of the above Citation accepted this 14" day of 
June, 1933. 


PAUL E. LESH, 


Attorney for Appellees, Excepting 

Jefferson L. Ford, Jr. 


136 [Endorsed:] Citation. Issued - —, 19—. 

Served copy of the within Citation on Jefferson L. 
Ford, Jr., personally, 6-28-33. Edgar C. Snyder, U. S. 
Marshal in and for the District of Columbia, by W. J. Rob¬ 
erts, Deputy U. S. Marshal. B. 


137 Memoranda. 

June 15, 1933.—Undertaking on appeal to Court of Ap¬ 
peals approved and filed. 

June 17, 1933.—Time to file Statement of Evidence ex¬ 
tended from dav to dav to and including October 30, 1933. 

September 14, 1933.—Time to file transcript of record 
extended from day to day, by Court of Appeals, to and 
including May 1, 1935. 


Assignments of Error. 
Filed September 30, 1933. 




The Court erred: 

I. 

In denying plaintiffs’ prayer for specific performance 
of the contract as therein prayed in the following par¬ 
ticulars : 

a. By holding that no proper contract was made that 
can be subject to this remedy. 

b. Bv holding that the Statute of Frauds was necessarv 
under the circumstances of this case to the validitv of the 
said contract. 
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c. By holding that said contract was not sufficiently defi¬ 
nite. ! 

» i 

138 d. By holding that the said contract lac^ks mutu¬ 
ality and for that reason is not entitled to the relief 
sought here. 

e. By holding that no proper tender of performiance was 
made by plaintiff Smith to defendant Pickford. 

n. I 

j 

In denying plaintiffs’ prayer to set aside ancjl declare 
invalid the foreclosure sale because of inability or unwill¬ 
ingness of plaintiff Smith to pay arrearage on date !on which 
said sale of foreclosure was based. 


In denying plaintiffs’ prayer to set aside and declare in¬ 
valid the said foreclosure sale in view of all the ijacts and 
circumstances surrounding it, tending to show jthat the 
terms of the sale failed to give the bidders an qqual op¬ 
portunity, that there was no adequate notice of the sale 
and the purchaser did not comply with the terms thereof 
which facts, together with all other surrounding circum¬ 
stances constituted fraud. 

IV. I 

i 

In holding that the Lafayette Hotel, Inc., hajd never 
been duly organized as a corporation and therefore had 
no rights herein. 

V. | 

In holding that plaintiff, Smith, and the Lafayette Hotel, 
Inc., have no standing to assert rights as against fhe fore¬ 
closure sale or to claim present reinstatement uitder the 
lease. 

139 VI. 

In holding that the agreement of October 7, 1932, be¬ 
tween plaintiff Smith and defendant Pickford constituted 
a termination of the lease to Smith and extinguished his 
rights thereunder. 
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VII. 

In holding that the agreement of October 7, 1932, had not 
been breached bv Pickford. 

! ' WARREN E. MILLER, 

Attorney for Plaintiff. 

Service of a copy of the foregoing Assignment of Error 
acknowledged this 29th dav of Sept. A. D. 1933. 

PAUL E. LESIi, 

W. 

Attorney for All Defendants 

Except Jefferson L. Ford. 
JOSEPH T. SHERIER, 

J. A. S., 

• Attorney for Jefferson L. Ford. 

Memoranda. 

October 28,11933.—Proposed Statement of Evidence filed. 

December 13, 1933.—Statement of Evidence submitted in 
open court to Adkins, J. 

May 10, 1935.—Statement of Evidence signed and filed. 
140 Appellants' Designation of Record. 

Filed September 15, 1933. 
####*## 

Now comes Hotel Lafayette, Inc., and Walter Fletcher 
Smith, appellants in the above entitled cause, by counsel, 
and designates the parts of the record which they desire to 
have included in the transcript, said parts being considered 
sufficient for the determination of the questions raised on 
appeal, namely: 

1. Bill of complaint with plaintiffs’ exhibits 1 and 2. 

2. Rule to show cause why receiver should not be ap¬ 
pointed. 

3. Answer of Thomas H. Pickford to Bill and Rule with 
Exhibits A and D. 

4. Answer of Jefferson L. Ford, with Exhibit A. 

5. Answer of Elwood H. Seal and Chester A. Bennett to 
Bill and Rule. 

6. Affidavit in Support of Motion for receiver. 
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7. Affidavit of Henry B. Hodgkins in support of answer 

to Rule, with exhibits A, B, E, F, G, H, I, J, K, Li M, X, 0, 
and P. j 

8. Amendment to Bill of Complaint. 

9. Answer of National Savings & Trust Company, Trus¬ 
tee. 

10. Petition of Edgar C. Snyder, U. S. Marshal, filed in 

Law No. 81870. j 

11. Rule to show cause why Thomas F. Pickford and 
Henry B. Hodgkins should not be adjudged in Contempt, 
filed January 6, 1933, in Law No. 81870. 

12. Answer of Hodgkins with Exhibits A and B, filed 
January 20, 1933, to Rule of U. S. Marshal in Law No. 

81870. 

141 13. Answer of Thomas Pickford filed January 20, 

1933, to Rule of U. S. Marshal in Law No. 8jl870 

14. Findings of Fact, Conclusions of Law and Opinion. 

15. Waiver of Rights, Exhibit A, filed May 18, 1933. 

16. Exhibit B, filed May 18, 1933. 

17. Exhibit C, filed May 18, 1933. 

18. Notice of auction sale signed by Elwood H. $eal and 
Chester A. Bennett, Trustees. 

19. Final Decree dismissing bill. 

20. Note of appeal and request for citation to issue. 

21. Order fixing appeal bond. 

22. Memorandum of $50.00 deposit in lieu of undertak¬ 
ing on appeal. 

23. Citation. j 

24. Assignments of error. 

25. Statement of evidence, together with 

26. A copv of this designation. 

WARREN E. MILLER, 

DAVID S. ALLSHOUSE, 

M., I 

Attorneys for Appellant. 

Service of the foregoing designation of record acknowl¬ 
edged, by copv, this 15th dav of September, A. D., } 933. 

PAUL E. LESEt, 

Attorney for Appellee Pickford. 
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142 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, s$: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 141, both inclusive, to be a true and 
correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 55228 in Equity, wherein Hotel La¬ 
fayette, Inc., a corporation, and Walter Fletcher Smith 
are Plaintiffs, and Thomas H. Pickford, et al., are De¬ 
fendants, as the same remains upon the files and of record 
in said court. 

In testimonv whereof I hereunto subscribe mv name and 
» * 

affix the seal of said court, at the City of Washington, in 
said District, this 11th day of May, 1935. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk. 

Bv CHAS. B. COFLIX. 

•j 

Asst. Clerk. 

143 In the Supreme Court of the District of Columbia. 

Equity Xo. 55,228. 

Hotel Lafayette, Inc., a Corporation, et al., Plaintiffs, 

vs. 

Thomas H. Pickford, et al., Defendants. 
Statement of Evidence. 

Be it remembered, that the above entitled cause came on 
for hearing before Mr. Justice C. Adkins on the 20th dav of 

w V 

January, A. D. 1933, Julius I. Peyser, Esq., Milton Stras- 
burger, Esq., and Aaron W. Jacobson, Esq., appearing for 
the plaintiffs, Paul E. Lesh, Esq., appearing for the de¬ 
fendant Thomas H. Pickford, Messrs. Leckie and Sherier, 
by Joseph T. Sherier, Esq., appearing for the defendant 
Jefferson L.Ford, Jr., the defendants Elwood H. Seal and 
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Chester A. Bennett, Trustees, appearing in proper person 
and no appearance being made for the defendanj: National 
Savings & Trust Company, Trustee. 

Thereupon, to maintain the issues on their p^rt joined, 
the plaintiffs produced evidence tending to prota as fol¬ 
lows : I 

By Stephen B. Callahan; That he received a letter on the 
letterhead of the Hotel Lafayette dated Decembef 22, 1932, 


bv Henrv 

4 4/ 

evidence, 


addressed to the United States Marshal, signed 
B. Hodgins, which was thereupon offered in 
marked Plaintiffs’ Exhibit No. 1, and is in the \j r ords and 
figures following: 

144 Hotel Lafayette, 

Sixteenth St. at Eye Northwest, 

Washington, D. C. 

December 22, 1932. 

United States Marshal, 

Washington, D. C. 

Dear Sir : 

On Sept. 27th I was placed in charge of Hotel Lafayette, 
as custodian by two of your deputies, in due form, and 
was assured by both Captain Smith and Mr. Pickford that 
I would be compensated for my services as I was compelled 


to remain at the hotel night and day, watching ev 


ervthing, 


and besides this I was placed at considerable trouble in 

ring this 
of and I 
Lesh for 


keeping separate the accounts due the hotel du 
time, and now that the matter has been disposed 
am advised by Mr. Pickford that he has paid Mr. 
your expenses, and I feel that I am due my payment. 

I have been saving this up for my Christmas and will 

thank vou to forward me a check. 

* 

I was in charge about two weeks, and Captain Spiith sug¬ 
gested a rate of $5.00 per day, however I am disposed to be 
reasonable, and if there is any question as to the correct¬ 
ness of the account, I will thank you to call Mr. T.j H. Pick¬ 
ford the owner of the Hotel Lafayette, who is novJ\ here, as 
this is written at his suggestion. 

Yours verv trulv, 

(Signed) * HENRY B. HODGKINS, 

c/o Hotel Lafayette, Washington!, D. C. 
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145 And the plaintiffs thereupon offered in evidence 
the appraisement made under the supervision of the 

United States Marshal, including both of the sheets dated, 
respectively, September 26th and October 7, 1932, which is 
forty-five pages of closely typewritten matter and which, 
while not physically incorporated, is hereby made a part 
of this Statement of Evidence with like effect as if set out 
at length herein and with leave to each of the parties to 
make such reference or references thereto as mav be de- 
sired in the Court of Appeals. 

146 The witness thereupon stated that the typist or 
clerk or whoever drew up the schedule, instead of 

figuring from the date the schedule was started—the at¬ 
tachment was made—the 26th of September, she put in the 
date the 7th of October when she finished it, it took that 
long to do the work—had to do it hit and miss; so whoever 
put that in there witness called that to their attention and 
immediately took it up with the Sloan Co. and had this 
substitute made so that we could attach both; the right 
date is September 26. 

Thereupon the plaintiff offered in evidence the bill of 
C. G. Sloan 8z Go. Inc., dated October 7,1932, for making the 
said appraisement, which is in the words and figures fol¬ 
lowing: 

147 Statement. 


i Washington, D. C., October 7th, 1932. 
E. C. Snyder, United States Marshal, Case #81870. 

In account with C. G. Sloan & Co., Inc., 

General Auctioneers and Appraisers, 

715 Thirteenth Street. 

Armv and Xavv Storage Rooms. 

» * c 


To appraisement . 
Paid, Dec. 22, ? 32. 


Charges. Credits. Balance. 

... $150.00 $150.00 

C. G. SLOAN & CO., 
Per OB. 
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148 And thereupon the witness produced a waiver of 
liability dated September 26, 1932, which t|ie plain¬ 
tiffs thereupon offered in evidence, and which is in the words 
and figures following: 


149 Waiver of Liability. 

No. 81870. 

Thomas H. Pickford 
vs. 

Walter Fletcher Smith. 


Washington, D. C., Sept. 26j 1932. 

The Marshal is herebv authorized and directed Ito leave 
the property seized in the above-entitled case in the! custody 
of Henry B. Hodgkins without insurance, subject to the 
orders of the Marshal, and for so doing the said jMarshal 
is hereby relieved from all responsibility for the s^fe-keep¬ 
ing of said propertv, including anv loss by fire. 

(Signed) ‘ ‘ PAUL E. LESlt, 

Attorney for Plaintiff. 

Received of E. C. Snyder, U. S. Marshal, the property 
seized this day in the above-entitled case, to be held sub¬ 
ject to the orders of the Marshal, the said Marshal being 
hereby relieved from responsibility for the safe-keeping 
of said propertv, including anv loss by fire. 

(Signed)" ^ "HENRY B. HODG 4 INS. 

150 The witness does not know whether Smith was 
there when the waiver of liability was signed, wit¬ 
ness was not present. 

1 

Thereupon, the plaintiffs offered in evidence all of the 
papers in law cause entitled Thomas H. Pickford, Plaintiff, 
vs. Walter Fletcher Smith, Defendant, No. 81,870, ^t Law, 
which appear in the transcript of record in an appeil being 
taken in that cause simultaneously herewith and which rec¬ 
ord by its reference thereto is hereby made a part of this 
statement of evidence with like effect as if set out fully, 
physically and at large herein. 

The witness stated that Col. Peyser, one of the counsel 
for the plaintiffs, first saw witness “ relative to th^se pa- 
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pers”; that after witness had notified Mr. Lesh, counsel 
for defendant Pickford, that the property was being sold, 
witness went to see Peyser. 


On cross-examination, the said witness Callahan further 
testified that the last sheet attached to the appraisement, 
the writ of attachment, was bolted to the inventory the 
dav witness testified, namelv, January 20, 1933, so as to 

• 7 * 7 % 

make it real complete; his attention being called to the 
fact that on the court docket it shows that the writ of at¬ 


tachment was returned October 26, 1932, the docket entry 
being 44 Attachment returned, attached as per schedule 
9/26/32”, and being asked if the appraisement put in evi¬ 
dence is the document which was so returned and so entered 
upon the Clerk’s docket, he replied that Mr. Clarkson would 
have to answer that because he handles those cases; that 


after the appraisement is once entered in the (Jerk’s office, 
so as to be sure to retain possession the Marshal keeps it 
with the attachment and all the other papers until the final 
determination of the case; the Marshal has authority to 
hold it, and at the present time has in his office, can safely 
sav, 10 or mav be more. 

%> 7 • 


151 Thereupon, counsel for defendant Pickford stated 
that the appraisement went back to the Clerk on Oc¬ 
tober 26 and should be in the files; the Court inquired if 
there was any dispute about this and counsel for plaintiffs 
replied, 4 ‘not at all”. 


The witness Callahan, on further cross-examination, 
stated that he did not recall the date that Strasburger, 
Jacobson and perhaps someone else were down in his office 
with the contepipt petition, but they were down there; he re¬ 
members the date they were there but not the day; he called 
Mr. Lesh on the telephone while they were there and told 
him that they were there and were willing that the schedule 
be dated back to September 26, and asked his instructions 
about it, called his attention to the fact that Sloan’s return 
was dated October 7 and wished to substitute a page mak¬ 
ing the date September 26, and asked Lesh’s instructions; 
does not recall what Lesh told him but understood he thought 
it would be all right; the next day Lesh called him up and 
said would rather have the papers as they were at that 
time; that evening he sent the papers to Sloan and asked 
him to make a new schedule dating it as of the proper time; 
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they made it up; also informed them to send downj the origi¬ 
nal too; they sent down October 7; witness sent 4p and got 
the original schedule dated October 7, also calldd witness 
up and stated rather no changes at all be made, arid witness 
replied, ‘‘All right, but I w’ould have the tv r o schedules ap¬ 
pear anyway”; Snyder executed the contempt petition “the 
second time we took this matter up with you ’\ and the 
record show’s that he swore to the petition onj January 
6th, 1933; back early in October while Sloan w’cjs making 
up the schedule Lesh w’as in witness’ office a coupljs of times 
talking about this matter; recalls the day viien witness had 
from Sloan over the telephone information that! schedule 
was going to run as high as $17,000; can’t fix the date 
152 of that conversation even from the datej that the 
schedule w’as finished on October 7th, because thev 
had to do some typing; they just gave witness the figures 
from their machine; it must have been shortly before Octo¬ 
ber 7, and at that time witness called Lesh’s attention to 

the fact that the amount was considerable in excess of Pick- 

* 

ford’s claim, and that it would be necessary to Segregate 
or indicate in same way what goods wanted attached in 
order that witness might make a valid attachment for an 
amount commensurate with the claim; believes 
ask witness to furnish him with a copy of the appr 
wiien completed; don’t know’ now’, to be frank, w 
w’as witness or Clarkson called Sloan to furnish ijhe copy; 
witness really and truly does not remember whether Lesh 
told him what he w’anted the copy for. Being ^sked by 
Mr. Lesh, “Did I ever give you any direction to draw’ that 
line across the page or to cut down this total! amount 
seized?”, witness replied, “We left that to you, iwe were 
aw’aiting your orders”, and further testified that w’jien Lesh 
called him w’hile Strasburger w’as in witness’ office the other 
day Lesh told witness to let everything lie in his pffice ex¬ 
actly as it w’as; that during a period in October,!the levy 
having been made on September 26, Lesh reported to wit¬ 
ness that he w’as quite puzzled by the legal situation that 
w’as created there, in doubt as to the best course in the 
matter, and witness told Lesh that he had his doubts about 
it, and thereupon the Court stated, “I have never hid a case 
quite like it”. 


Lesh did 
aisement 
hether it 


On redirect examination, the witness further tes 


titled, in 


answer to the question if he still retained his appraisement 
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of tlie property attached, “It has never been released''; 
that even when he found out that he had taken $17,000 worth 
of goods he made no attempt to separate it after the con¬ 
versation with Lesh; acted under instructions to take what¬ 
ever property was instructed to take; that is what he 

153 understood when started this attachment; neither 
Jacobson nor Strasburger authorized or directed 

witness to mgke any change whatsoever in the appraise¬ 
ment or the papers. 

On re-cross-examination, the said witness Callahan fur¬ 
ther testified that after September 26, the date of the levy, 
witness gave no further instructions to Hodgkins who had 
been left in charge of the property. 

By John J. Clarkson: That he is deputy United States 
Marshal; he had the writ when the attachment was made on 
the furniture of the Hotel Lafavette and he made the at- 
tachment with Bolger, discussed the matter with Lesh but 
not with Pickford, no discussion with witness about the 
date of the appraisement. 

On cross-examination, the witness Clarkson further tes¬ 
tified that from September 26 to the present time he had 
given no instructions to Hodgkins; for all witness knows 
Hodgkins is still in charge up there except for the letter of 
December 22, 1932: witness had a talk with Pickford one 
day about that letter. Being asked if the letter informed 
witness that Hodgkins was no longer in charge but was in 
charge for two weeks from September 26, witness replied, 
“I didn't understand anything. As I told Mr. Pickford, we 
had no—told Pickford if he wanted Hodgkins to have 
any money to send it down; had no conversation with Hodg¬ 
kins at that tin^e; Pickford did not send anvthing. 

On re-direct examination, the witness Clarkson further 
testified that Pickford sent him no money at all; that Lesh 
never instructed witness to release Hodgkins from control 
of the property, never gave him any instructions whatever 
as to the property, whether to sell it or take possession of 
it; that he would not have done anything without the orders 
of Lesh; that neither Smith or the Hotel Company ever 
gave him any instructions to release the property. 

154 And thereupon the following transpired: 

“The Court: Gentlemen, I mav sav that I read these 
papers over the weekend. I would like to ask a question or 
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two so that I get the issues straight. Do I understand that 
the plaintiff in the Equity Case is relying upon the breach 
of the 60-dav agreement extended, and also relying upon a 
breach of the new agreement said to have beeij made in 
January? 

“Mr. Peyser: Yes, sir. 

“The Court: Are you relying on one, or both? j 

Mr. Peyser: We were going to change paragraphs 14 
and 15 in a few minutes to recite a contract—it is all in 
paragraph 14, but it is in paragraph 16. After \j T e get the 
papers offered in evidence, I think, we can clear jthat situ¬ 
ation up. I have the papers now. 

“Mr. Lesli: May I just, on that point, confirm \n\ under¬ 
standing that 1 had with counsel? I refer to paragraph 30 
of the Bill of Complaint as it stands. Paragraph! 30 of the 
Bill of Complaint as it stands refers to the agreement al¬ 
leged in paragraph 14 of the Bill of Complaint, t was not 
able to understand that, it seemed to me that tjie agree¬ 
ment that the plaintiff was relying upon was thalt sugges¬ 
tion in paragraph 16 of the Bill* of Complaint. 

“The Court: I don’t remember paragraphs, but this is 
what I find out: There was an agreement someti 
between Mr. Smith and Mr. Pickford in October. 

“Mr. Lesh: Yes, sir. 

“The Court: It was to run for 60 days. I understand 
that Mr. Smith contends that that was extended fo 1 10 days. 

“Mr. Peyser: That is right. 

“The Court: I want to know whether that is the agree¬ 
ment you are relying upon, or any subsequent agreement? 

“Mr. Peyser: There was a verbal agreement tojwait for 
seven days longer until the money came in from Havana. 

“The Court: Is that what you are relying on? 

155 “Mr. Pevser: It is a continuation of th 
ment; yes, sir. 

“The Court: There is some reference to anotheh written 
agreement signed by Mr. Smith, but not signed! by Mr. 
Pickford. Does that play any part in the case? 

“Mr. Peyser: Yes, sir. 

“The Court: What part? Are you seeking to tiave that 
enforced? 

“Mr. Strasburger: That is the part of the agreement in 
writing that extended it from the 7th to the 17th, ind then 
the verbal agreement- 


me made 


agree- 
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“The Court (interposing): I don’t make myself plain. 
Under the 60-day agreement, Mr. Smith was called upon to 
pay all that he owed, and then he would be put back in 
possession and, I suppose, the old lease would continue and 
there would be certain notes to be paid. 

‘‘Mr. Peyser: Yes, sir. 

“The Court: Xow under the new agreement certain other 
things were done. I want to know whether you are suing 
under that agreement ? 

“Mr. Pevser: The one that is extended. 

“The Court: You are going around in a circle, Major. 
I can’t understand. 

“Mr. Pevser: We can’t go anv other wav. There was 
an extended agreement, and an oral agreement afterwards. 

“The Court: Is that all, or was there still some later 
agreement ? 

“Mr. Peyser: Xo, sir; that is all. The money was to be 
turned in and the settlement to be made. 

“The Court: Then, as I understand it, what you are 
really relying! upon is that allegation in paragraph 14, the 
October 7th. That is your agreement? 

156 “Mr. Peyser: I want first to have the record clear 
that the statement made by Mr. Lesh is correct, that 
we did agree to the stipulation that the change should be 
made from one paragraph to the other. 

“The Court: All right. 

“Mr. Peyser: I want to agree upon that. Paragraph 14 
is a letter addressed by Mr. Pickford to Mr. Smith, dated 
October 7. 

“The Court :, Yes; and accepted by Mr. Smith. 

“Mr. Peyser: Yes, sir. 

“The Court: Xow what I want to know, is that the agree¬ 
ment vou are suing on? 

• o 

“Mr. Pevser: That is one of them. And then it was 

amended further orallv. 

* 

“The Court: You mean it was extended for ten davs? 

“Mr. Pevser: Extended; ves. 

“The Courti: That would not change the terms of it, ex¬ 
cept, instead of running for 60 days it ran for 70 days. 

“Mr. Peyser: Yes, sir. 

“The Court: Is that all you are suing on? 

“Mr. Peyser: That is all. We have all the original con¬ 
tracts in the case to follow up. 
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4 ‘The Court: All right. Then I think I get it. j 

“Mr. Peyser: May I call Your Honor’s attention—you 
have seen this, Mr. Lesh (handing a paper to Mr. jpesh) ? 

“Mr. Lesh: I think that I have; yes. 

“Mr. Peyser: And the letter addressed to Mr. [Pickford 
by F. E. Lucas, approved and accepted by Captaijn Smith. 
That is letter dated December 2, 1932. j 

“The Court: Mav I see that? 

* 

“Mr. Pevser: Yes. 

“Mr. Lesh: Well- j 

“The Court: I want to see it first. Now,|do I un- 

157 derstand vou are suing on this also? 

* T ° 

“Mr. Pevser: Yes, sir. 

“The Court: Now, do you contend that this was Accepted 

bv Mr. Pickford? 

* 

“Mr. Peyser: Oh, yes; we will prove that it was 

“The Court: Well, as I read this it does not ch 
terms at all of the letter of October 7, excepting it 
for an extension of the time during which it shall bej done. 

“Mr. Peyser: Yes, sir. 

“The Court: Well, in paragraph 16 you refer tojanother 
and later agreement. Is that relied upon at all? 

“Mr. Lesh: Could that piece of paper be identified by a 
mark? 

“The Court: The one I have just seen is a letter dated 
December 2nd, written by Mr. Lucas, and approved and 
accepted by Mr. Smith. 

“Mr. Strasburger: That is the one referred to 
graph 16. 

“Mr. Sherier: The one in paragraph 16 is December 1st. 

“Mr. Peyser: On or about. We knew the contents, but 
didn’t have possession of the letter. Now this is thje letter. 

4 4 The Court: As I read this letter, it does not change the 
terms of the letter of October 7th, 1932. Am I correct? 

44 Mr. Pevser: I think that is correct; I don’t think it 
does. 

“The Court: As I read your paragraph 16, it v^ry sub- 
stantiallv changes the letter of October 7. 

44 Mr. Pevser: Will vou indulge me a minute? 

* 

4 4 The Court: Perhaps I may withdraw that question and 


n para- 


put. another one to you. I understand your position 
be, whatever you put in the bill, you are relying on th 


now to 
e letter 
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of October 7, 1932, as modified bv letter of December 2nd, 
1932? 

“Mr* Peyser: And as modified bv an additional 

158 letter we will put in evidence, and statements made 
between Lucas and Pickford. 

“The Court: Well, as I understand, you do not contend 
that the terms contained in the letter of October 7th have 
been changed; that is, that the things required to be done 
were still to be done at some time or another. 

“Mr. Peyser: I do not think I should be called upon to 
answer that question at the present time. I think each 
paper should show our evidence. 

“The Court: I presumed vou should know what vour 
evidence is. 

“Mr. Pevser: I do. 

“The Court: I am simply asking so that I may appre¬ 
ciate the evidence as we go along. 

“Mr. Pevser: The testimony is this: That the letter of 
October 7th, \yith 60 days extension, does not change the 
terms or the conditions. And then the letter I have here 
of December 2nd. 

“The Court: Yes. 

“Mr. Pevser: And then we have a letter that we are 
going to offer in evidence, dated on the first, which was an 
agreement that Mr. Pickford made with Mr. Lucas and 
which Mr. Smith did accept. The fact that we do not offer 
this at the present time, because it is necessary to call Mr. 
Lucas as our witness and prove the agreement. It is also 
necessary for us to have Mr. Lucas here to prove the con¬ 
versation and the further agreement. I have the letter, if 
Your Honor wants to see it. It is not signed, and I do not 
offer it in evidence, for the reason I stated before. 

“Mr. Sherier: What is the date of that? 

“Mr. Peyser: December 1st. 

“Mr. Sherier: This is in addition to the one His Honor 
has, of December 2nd? 

“Mr. Pevser: Yes. 

“The Court: I am sure that I understand what 

159 you propose to do with that letter. Do you propose 
to offer it or not? 

“Mr. Peyser: I do; yes, sir. But, as I understand the 
rules of evidence, I will have to offer proof by the man 
who had it. 
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“The Court: He will be here? 

“Mr. Peyser: Yes; he will be here at 11 o’clock. Mr. 
Lesh is willing to waive the rules of evidence and] allow me 
to present the letter. 

“The Court: Now would you tell me this: Suppose this 
case were all submitted and you were asking me for a de¬ 
cree, will you tell me specifically what you wouljd like me 
to do? ! 

“Mr. Pevser: I would like to do what is agreed to in 
the finality between the parties. I will read- 

“The Court: I don’t care about that. I want| to know 
what you would like me to do in a decree. 

“Mr. Pevser: I would like Mr. Smith reestablished in 
the Hotel and make his payment of what was due. 

“The Court: What was due? 

“Mr. Pevser: Onlv the first note was due, as I under- 
stand. 

“The Court: The first note- 

“Mr. Peyser: And it was extended 60 days after the due 
date. 

“The Court: When did that expire? Did it 'expire in 
60 days? 

“Mr. Peyser: It was not due when the forecldsure sale 
* 

was made. April, 1933. 

“The Court: When did it fall due? 

“Mr. Peyser: October 1st, 1932. 

“The Court: Do vou mean then—vou don’t mean to call 

* 

on him to pay that yet? 

“Mr. Pevser: No. 

“The Court: What is it you are called upon t!o pay? 

“Mr. Peyser: I can only say, I will give you jny mem¬ 
ory— 

160 “The Court: Well, if you can’t tell me,! perhaps 
you had better go on with the evidence. It always 
helps me if I know what you are shooting at as you go 
along, then I can evaluate it a little better. If you can’t 
tell me what you are going to do, you can go on with your 
testimony. 

“Mr. Peyser: Your Honor, that statement is jiot quite 
fair to me. I can tell you, but not according to the rules 
of evidence. Our statement originally was made, and we 
said the contracts—we expect and intend to prcjve those 
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contracts. We know those contracts don’t need to be in 
writing- 

“The Court: I beg your pardon, Major. I had not the 
slightest intention of reflecting on you. Certainly, you can 
tell me what vou want. 

“Mr. Peyser!: I will give vou the memorandum. With a 

deposit of $10,000 to be made for the following purposes: 

Take a 10-vear lease on the Hotel Lafavette in the name 
« * 

of the Corporation, the lease to begin December 1st, 1932, 
at a rental of $2,500 a month. The lease to contain an op¬ 
tion for another 10-year term, at a rental to be agreed upon 
with six months’notice prior to the expiration of the origi¬ 
nal lease. The rent for the months of January and Feb- 
ruary, amounting to $5,000 at the time of the execution of 
the lease. And later pay also on two payments, and the 
furniture account, making a total of $5,500 to be paid at 
the time of the execution of the lease. It is agreed there 
shall be no rental for one month, which month shall be 
December, 1932. Mr. Pickford to pay the taxes for 1933, 
and beginning in 1934 the taxes to be paid by Mr. Smith. 

“The Court: What is to become of the three months 
rent that accrued back last summer and apparently caused 
all the trouble? Is that to be paid now? 

“Mr. Peyser: That would be placed on deferred pay¬ 
ments: in the attachment of the original amount due. The 
three months—that would be based on those three months. 

“The Court: And which months would be paid? 
161 “Mr. Pevser: I will give vou that now. The fur- 
niture investment account, amounting to $24,453, the 
back rent for July, August and September, amounted to 
$8,000, making a total of $32,453. This amount to be paid 
at the rate of $250 per month, each payment to include in¬ 
terest from the date it is due. It is agreed that the pay¬ 
ments for the months of January and February, 1933, shall 
be paid on the execution of the lease. Mr. Smith also 
agreed to reimburse Mr. Pickford $4,500 of monev due 
for the time he had the operation of the Hotel, and make 
this in January, 1933, and continue all the payments on a 
monthly basis. 

“The Court: If I should sign a decree right now, how 
much money would you have to pay over? $5,500? 

“Mr. Peyser: $5,500, and perhaps the one month, $100 
payment to be calculated. 
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“The Court: And the $250 payment? i 

“Mr. Peyser: On the furniture. ! 

“The Court: Now this agreement you are relying upon, 
was that signed by Mr. Pickford? 

“Mr. Peyser: No, sir. j 

“The Court: Is it proper for him to sign it, j under the 
Statute of Frauds? j 

“Mr. Peyser: I think so. j 

“The Court: A lease? j 

“Mr. Peyser: A lease is a chattel. ! 

“The Court: I thought vou said a lease for lone year, 
or more. I thought the Statute of Frauds applied if the 
lease was for one year, or more. j 

“Mr. Peyser: Just an agreement of lease. If it was a 
lease- 

“Mr. Lesh: Your Honor has stated our position, that a 
lease for more than one year must be in writing. 

“Mr. Peyser: There isn’t any doubt, a lease for more 
than one year should be in writing. This is an Agreement 
to lease, and something different entirely. Th^it is the 
things he is agreeing to: First, to pay a mixed chat- 
162 tel, and to make an additional trust chattel for the 
purpose of carrying out the agreement. When we 
come to the agreement, the agreement will be in Writing. 

“The Court: Can you meet the Statute where there is 
nothing in writing and signed by the parties by tjirst com¬ 
pelling them to sign? 

“Mr. Peyser: We are not trying to meet thatj statute. 
We are trying to agree what he shall receive by feason of 
the expressions of the parties, and those are the statements 
Mr. Pickford made orally. When it comes to thd putting 
in—well, that should be in writing. 

‘ ‘ The Court: If that is the basis of your suit, | and the 
only basis of it, I would like to hear the law on that point 
before we take a lot of testimony upon it. If jyou are 
agreed that he did not sign it, and then that it cannot be en¬ 
forced—that the statute prevents it from being enforced, 
that would be a complete answer. Now have you some au¬ 
thorities to support your contention? 

“Mr. Peyser: Your Honor said you read the bill. Do 
you remember that part that Captain Smith has the lease 
with Mr. Pickford at the present time? j 

“The Court: Yes. 1 
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“Mr. Pevser: And the mere attachment for rent does 
not vitiate the lease. Therefore, there is a lease in exist¬ 
ence at the present time. This is a case where all the phi¬ 
losophy of equity is to be called into play. There is suffi¬ 
cient equity here—a man who is in possession under a lease. 
Attachment to $17,000 made—$7,000 worth of rent—took 
$10,000 more than they had a right to take, and they knew 
it, when they sold the property for $22,000 more than the 
attachment, purchased by the same man. 

“The Court: If I may interrupt you, I am not undertak¬ 
ing to pass on the merits. I don’t know what the merits 
may turn out! to be. But I do want to find out what we are 
trying.! May I put a question to both you and Judge 
163 Strasburger? As I read the bill, I get the impres¬ 
sion that vou are reiving both on the letter of Octo- 
ber 7th, and this unsigned letter. 

“Mr. Pevser: Also the agreement of December. 

“The Court: I have been trving to get vou to tell me 
whether you did, or not, and now understand that you are 
reiving on both. 

“Mr. Peyser: And the other letter. 

“The Court: I am trving to connect the essential details 

of what vou are reiving on. That letter of October 7th was 
« * ^ 

extended? 

“Mr. Peyser: Yes, sir. 

“The Court: Now this agreement you have just stated, I 
think, is very different from the one stated on October 7th. 

“Mr. Pevser: It is. 


“The Court: I understand you to rely on the letter of 
December 1st, the second letter. 

“Mr. Peyser: Yes, sir. 

“The Court: Now you may not be safe in that because of 
the Statute of Frauds. That may send you back to the let¬ 
ter of October 7th. Xow I want to know if vou are reiving 
on this agreement, whether it is something I can pay any at¬ 
tention to. If it is not signed, then the first question of law 
arises, is it binding? If it is not binding, if you are rele¬ 
gated back to the letter of October 7th. 


“Mr. Peysfcr: I know of no case decided in the District 
holding that an agreement to lease does come within the 
Statute of Frauds. It is an agreement to do something, and 
does not come within the Statute. 
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“The Court: Then vou wipe out the Statute ot Frauds 
when? | 

'‘Mr. Pevser: It doesn’t come in here. 

•e 

“The Court: Have vou some authoritv on that? 

“Mr. Peyser: I did not think that question wopld arise, 
and I am not prepared on that. 

164 “The Court: There should be some Authority 
on it. 

“Mr. Pevser: There probably is. 

“The Court: There should be some authoritv. Have vou 

* I v 

gentlemen some authority? 

“Mr. Lesh: We have, Your Honor. We have a|group of 
authorities that hold that such an agreement to be binding, 
must be in writing. 

“The Court: That would appear to be the comipon sense 
of it. | 

“Mr. Strasburger: May I say, Your Honor, th^ counsel 
are offering this as a contract for lease. That question of 
what is in existence may arise at the close of the case, and 
the Court may have to decide whether it arises in the Smith 
contract. It does not arise at this time, because tljiis is not 
only a case for specific performance- 

“The Court: I get that. You have told me what you 
think you will have to pay if this unsigned agreement can be 
enforced. That is about $5,700. If you are relegated to the 
letter of October 7th, how much would you be called upon 
to pay? 

“Mr. Peyser: We would be called upon to try qut in the 
law court the attachment suit. I will call Your Honor’s 
attention to the fact that the tenant was the I^afayette 
Hotel, Incorporated, and not Mr. Smith. The attachment 
was made against Mr. Smith. Therefore, we have inter¬ 
vened the corporation- 

“The Court: In the lawsuit? 

“Mr. Pevser: Yes; in the lawsuit. Xow vou maV sav be- 
tween these parties why should that be done. After Mr. 
Piekford made this agreement a petition in bankruptcy was 
filed against Mr. Smith while he was in Havana. He had 
no notice of it at all and that attachment. But the credi¬ 
tors, like Mr. Piekford, are creditors of the corporation but 
it was on Mr. Piekford’s suggestion, as we will prove, that 
the corporation came into existence. So that outside of 
Mr. Piekford’s corporation, there are other creditors. And 
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we have pleaded that he is not a bankrupt. He is not 

165 insolvent. We have also pleaded that he does not 
owe the monev, because the monev is due to creditors 

of the new corporation. 

“The Court: Now, may I ask you a question? 

“Mr. Peyser: Yes, sir. 

“The Court: If your rights are based on the letter of 
October 7th, can vou tell me how much monev vou will be 
required to pay over to Mr. Pickford? 

“Mr. Pevser: I couldn't tell vou the exact debt, but we 
will have to pay to Mr. Pickford, in April, the date of the 
extension, a note, or amount of debt, $4,200, and interest 
on the chattel. And we would litigate the question of the 
rent. 

“The Court: Litigate what? 

“Mr. Peyser: The question of the rent. 

“The Court: Whv would vou litigate it? 

“Mr. Pevser: Because Mr. Smith doesn't owe that. The 
corporation owes it and will pay it. 

“The Court: This suit is filed by the corporation and 
bv Mr. Smith, isn’t it ? 

“Mr. Peyser: Yes, sir. 

“The Court: By both of them. If you want the Court to 
do equity, you evidently think there is something due. 

“In the event you get a decree under the letter of Octo¬ 
ber 7th, how much rent would be due? 

“Mr. Peyser: The rent to the corporation. 

1 ‘ The Court: About $8,000 ? 

“Mr. Peyser: About $8,000. 

“The Court: Anything else? 

“Mr. Peyser: And the note to be paid in full to be taken 
care of in April, the date of the extension. That is all. 

I was trying to tell Your Honor this. 

“The Court,: Now just a minute. Are you prepared to 
do that? 

“Mr. Pevser: I think so. Yes. 

“The Court: I don’t know—of course, Mr. Sherier 

166 would probably say no to this. It is possible Mr. 
Pickford would be glad to get $8,000 from you. 

“Let me ask you, how much do you think they would 
have to pay if they got a decree under the letter of October 
7th? 
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“Mr. Lesli: If they got a decree under the letter of Oc¬ 
tober 7th, they would have to pay their back rent, as sug¬ 
gested by Mr. Peyser. They would have to pay thp amount 
due on the furniture, $4,700, October 1st, on the furniture. 
If you do that, plus interest; plus the amounts that Mr. 
Pickford expended during the 60-day period, in addition 
to the receipts from the Hotel, in repairs, back bil.s of Mr. 
Smith, amounting, as the parties figure them, to approxi¬ 
mately $4,000- 

“The Court: You mean $4,000 and interest on the- 

“Mr. Lesh: Yes, Your Honor. 

“Mr. Pevser: Mr. Smith has some bills due now. 

“The Court: I suppose there will be the January rent 
due. They claim this is effective as of December 17th or 
19th. You would be called upon to pay the January rent. 

“Mr. Peyser: The January rent has two propositions. 
You are speaking of the memorandum I just read yjou, then, 
of course, the January rent is included. If not, then, it is 
not. 

“The Court: Very well. 

“Mr. Peyser: I want to make one thing clear tl^at Your 
Honor misunderstood. When I said Mr. Smith did hot want 
to pay the rent, I meant Mr. Smith, and not the Corpora¬ 
tion, but because we don't want to stultify ourselves in the 
bankruptcy proceeding. 

“The Court: I suppose the other side does not qare if it 
is paid in real cash. 

“Then, as I get it, Mr. Lesh, you say $8,000 back rent, 
and the $8,000 on the furniture account? 

“Mr. Lesh: Yes, Your Honor. But 1 hesitate for this 
reason: That that agreement contemplated a restoration 
to Mr. Smith. When he should pay it, it contemplated a 
payment by December 7th. It was not clear in that agree¬ 
ment what was to happen about October j*ent, or 
167 November rent, or December rent, and now we are 
in the January rent. Equity would deman^ either 
one of two things: The payment of the rent in all those 
amounts, or the payment of the amount, at least, that we 
actually expended during that period of 60-days, plus rent 
thereafter. So that Your Honor is asking me to j answer 
what is now a supposition contrary to fact, whether now, 
at the trial table, not having proper pleading in tljieir bill 
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to do it, they should come forward to do equity under that 
contract, which they are not standin- on in the bill. 

“The Court: Now may I ask counsel on the other side 
whether they think that property is sufficient for them to 
rely on the contract of October 7th, if that is on what it is 
based? 

“Mr. Pevser: We will relv on every part of it. 

“The Court: Then have you sufficient property? 

“Mr. Peyser: No, sir; we have not. Because we thought 

the time would come—the fact that this is not in evidence 

is the onlv reason we did not do it. 

«> 

“Mr. Lesh: The contents of the letter- 

“Mr. Peysey: You are speaking of the October letter? 
“Mr. Lesh: Yes. The phrase is, “all the money due me 
on rent and furniture.” 

“The Court: Do vou contend that the monev on the 

•r * 

furniture is in that? 

“Mr. Lesh: More than that, Your Honor. If they now 

undertook to reconstruct that transaction, “all the monev 

• •> 

due me on rent and furniture” includes all of the deferred 
notes; not merely the $4,700 maturing October 1st, 1932, 
but- 

“The Court: Then what value do you give to the expres¬ 
sion: “I will have the payments on the notes (secured on 
furniture) extended”? 

“Mr. Lesh: That was in the event there should be a 
sale to someope else. The final paragraph is an option 
to Smith to take the whole thing back at any time within 
the 60-days “that you pay me the money due me.” 

168 “Now I don’t know, Your Honor, whether that 
should be construed—and 1 don't want to take any 
unreasonable position about it—whether that should be 
construed to include merely one payment on the furniture, 
or all the deferred payments on the furniture. 

“The Court: You would say it should include at least 
one payment on the furniture? 

“Mr. Lesh: At least one, and in the absence of anv 
tender of even one, I hardly feel called upon to solve the 
hypothetical question whether one would be all. 

“The Court: Well, you would contend there should be 
a tender here of at least $15,000? 

“Mr. Lesh: It comes to at least that, Your Honor. 
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“The Court: Well, I don’t know what vou would do if 
they showed you that much money. 

“Mr. Lesh: At the present time I would say tender 
comes late, unless the tender include some tend|er to Mr. 
Ford. Of course, I would even have to secure i authority 
from my client. The bill does not stand on that. 

“The Court: What is your position going to be on this 
question of tender if I should eventually hold thaj they are 
entitled to a decree under the letter of October 7!th? 

“Mr. Lesh: That the money has not been tendered. 

“The Court: What do you say to that? i 

“Mr. Strasburger: Let me make a statement- 

“The Court: No; I want you to answer my question. I 
don’t want you to get away from my question. 

“Mr. Strasburger: I am inclined to think, in answer to 
Your Honor’s question, that our client will be prepared to 
do whatever is just and equitable under Your Honor’s 
ruling. 

“The Court: Is the law that vou must make tender? 

* 

“Mr. Strasburger: No; because we say there is 
169 fraud in the transaction; the least Your Honor can 

do is to set aside the fraudulent sale bv the trustees: 

%/ / 

the fraudulent sale by Pickford to Ford, and then we have 
the situation that the furniture belongs to us under another 
situation. 

“The Court: I thought if you could relieve the Court 
and come in and say something is due, and that I you are 
called upon to tender what is due- 

“Mr. Strasburger: Not when fraud is charged. 

“The Court: All right. I get your position. Now I 
think we may go ahead. 

“Now, Mr. Lesh, do you want to say anything further? 

“Mr. Lesh: I do, Your Honor. I wanted to complete a 
statement about the pleadings which Major Peyser, as I 
understood him, verified. 

“Mr. Peyser: Yes. 

“Mr. Lesh: That is to say that in paragraph 30, page 
15 of the bill, the fourth line in paragraph 30, th^t figure 
“14” is a clerical typographical mistake. 

“The Court: And should be what? 

“Mr. Lesh: No. 16. 

“The Court: Then, with the consent of counsel, I will 
change that. 
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“Mr. Peyser: Let me read this first. In paragraph 30, 
we change the “14” to “16”? 

“Mr. Lesh: That is right. 

“The Court: Then I will make this statement: I under¬ 
stand the plaintiffs are not making any tender at all with 
respect to theicontract situation in paragraph 14, and that 
you are planting your case entirely on the unsigned agree¬ 
ment. I just want you to understand that. 

“Mr. Pevser: I understand that we are not—if Your 
Honor will read- 

“The Court;: Wait a minute, Major. This is a question 
for you to decide. You still want this change made? 

“Mr. Peyser: I have consented, to have the change made 
from the “14”. 

170 “The Court: I just warned you what I think the 
trouble is you may be getting into. If the agreement 
is that it should be changed, all right, we will change it. 

“Mr. Peyser: It should be changed to extend- 

“The Court: I just want you to understand that this 
change is being made from paragraph “14” to “16”. 

“Mr. Peyser: Yes, sir. 

“The Court: That is correct? 

“Mr. Peyser: Yes, sir. 

“The Court: You understand that too, Judge Stras- 
burger? 

“Mr. Strasburger: I don't understand how we bind our¬ 
selves down. 

“The Court: I understand both of you say that should 
be “16”; that is correct? 

“Mr. Peyser: If Your Honor says that your judgment 
is that we are relying on 16,1 am relying on 16. I am rely¬ 
ing on the many and several contracts, both written and 
oral agreed upon, alleged in the bill, and which we will 
prove at the trial. I cannot be bound down—there are 
parts that can not bind us down—some were not prepared 
by lawyers, but the parties themselves. 

“The Court: There isn't any question that this is a cleri¬ 
cal mistake and that should be “16”? 

“Mr. Peysbr: Not clerical. We agreed it should be 
“14”, but if the Court is going to rule that we are bound 
absolutely- 
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[ “Is that 
me, “No; 


“The Court: I don’t know what I am going to!rule even¬ 
tually, Major. I am telling you what is in my mind. 

“Mr. Lesh: Your Honor, I drew my answer, and in the 
course of drawing my answer I said to counsel^ 
figure ‘14’ correct?’’ And they looked and told 
that is not correct; that should be ‘16’.” I said I would 
plead on the understanding that it is “16”. Is tfyat not so, 
Mr. Jacobson? 

“Mr. Jacobson: That is correct. 

“Mr. Peyser: We have a right to amend at the trial table. 
“Mr. Lesh: You have a right to do anything after¬ 
ward. 

171 “Mr. Strasburger: We would like it thi^ way, we 
would like paragraph 14 as modified bv paragraph 

16. 

“The Court: I think you had better file an amendment, 
if you want one. I understand now that it is the stipula¬ 
tion that the “paragraph 14” as it appears in the fourth 
line of paragraph 30 was intended to be “paragraph 16” 
and that Mr. Lesh pleaded to the bill with that understand¬ 
ing had between him and counsel for the planitiff. 

“Mr. Sherier: I did too, Your Honor. 

“The Court: Very well. If anvbodv wants to amend any 
pleadings, I suppose it ought to be done before w^ proceed. 

“Mr. Strasburger: I will prepare that while we proceed 
with the case. 

“Mr. Pevser: Do I understand vou said vou also called 

•j •/ * 

up the office, Mr. Sherier? 

“Mr. Sherier: No; I talked to Mr. Lesh, and he called 
mv attention to the fact that it was a mistake, and that he 
had talked to Mr. Jacobson, and he said it was a mistake.” 

172 Plaintiffs offered in evidence letter dated Decem¬ 
ber 10, 1932, addressed to James F. Howard and 

signed by T. H. Pickford, in the words and figures fol¬ 
lowing : 
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173 Hotel Lafayette, 

Sixteenth Street at Eye Street, 

Washington, D. C. 

1 December 10, 1932. 

Mr. Jas. F. Howard, 

1615 Q Street, X. W., 

Washington, D. C. 

Dear Mr. Howard: 

I have vour letter of December 9th in reference to the 

w 

Hotel Lafayette. Were I free to act I think I would accept 
your proposition. 

There are so many complications in reference to this 
hotel that I am unable at the present time to give you any 
encouragement whatever. Last reports are that Captain 
Smith has gone to Havana and will return here Tuesday 
with the monev to take over the hotel. 

I have three very good propositions. Two of them better 
than what you offer. 

On the 10th after the sale I will decide the matter and let 
you know my position. 

Yours verv trulv, 

(Signed) ‘ T. H. PICKFORD. 

174 Also certified copy of the bill of sale dated Decem¬ 
ber 31, 1932, from Thomas H. Piekford to Jefferson 

L. Ford, Jr., in the words and figures following: 

175 Filed December 22, 1932, at 1:08 P. M. 

Xo. 30202. 


Bill of Sale. 

Know all men by these presents: 

That Thomas H. Piekford, of the District of Columbia, 
for and in consideration of the sum of Ten dollars ($10.00), 
to him in hand paid by Jefferson L. Ford, Jr., at and before 
the sealing and delivery of these presents, and for other 
good and valuable considerations, the receipt of all whereof 
is hereby acknowledged, has granted, bargained, sold, and 
conveyed, and by these presents does grant, bargain, sell 
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and convey unto the said Jefferson L. Ford, Jr.^ his execu¬ 
tors, administrators and assigns, the goods, chattels and 
personal property now in and upon the premises known 
as the Hotel Lafayette, at 823 16th Street, Northwest, in 
the City of Washington, District of Columbia, as follows: 
All furniture, consisting of bedroom and living room suites, 
bath room furniture, dining room furniture, kjtchen and 
miscellaneous rooms furniture, lobby furniture, public hall 
furniture, business, private and clerk’s office furjniture, fix¬ 
tures, equipment, draperies, furnishings, carpet^, bedding, 
linens, silverware, china and glassware and oth^r person¬ 
alty and effects used in the operation of the jsaid hotel, 
being all of the contents of the said hotel, excepting machin¬ 
ery and fixtures permanently affixed to the sai^ building, 
and excepting one large safe, two bronze stathes, and a 
marble statue of Julius Caesar, and excepting also the 
entire furnishings, furniture and contents of jhe apart¬ 
ment on the top floor of the said hotel, sometimes called 
the pent house; said goods, chattels and persona} property 
above bargained and sold, the said Thomas H.| Pickford 
hereby certifies, it being one of the express bonditions 
176 upon which this sale is made, being absolutely to 
him; that there are no prior liens against them and 
that he has a right to sell and give possession of I the same. 

To have and to hold all and singular, the s^id goods, 
chattels and personal property above bargained]and sold, 
unto and to the use of the said Jefferson L. Forfi, Jr., his 
executors, administrators and assigns forever. 

In witness whereof, the said Thomas H. Pictford has 
hereunto set his hand and seal this 21st day of December, 
1932. 

THOMAS H. PICKFORD. (seal.) 


Signed, sealed and delivered in the presence of— 
LEE BROWN. 


District of Columbia, To wit! 

i 

I, Lee Brown, a Notary Public in and for the District 
aforesaid, do hereby certify that Thomas H. Pickfcjrd, party 
to a certain Bill of Sale bearing date on the 21^t day of 
December, 1932, and hereto annexed, personally appeared 
before me in said District the said Thomas H. Pickford, 
being personally well known to me as the person Iwho exe- 
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cuted the said Bill of Sale, and acknowledged the same to 
be his act and deed. 

Given under my hand and notarial seal, this 21st day of 
December, 1932. 

[notaria! seal.] LEE BROWN, 

Notary Public, D . C. 

177 Office of the Recorder of Deeds. 


District of Columbia. 


This is to certify that the foregoing is a true and verified 
copy of Bill of Sale from Thos. H. Pickford to Jefferson 
L. Ford, Jr., and of the whole of said Bill of Sale, as filed 
in this Office on the 22nd day of Dec., A. D. 1932. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 23rd day of Jan., A. D. 
1933. 


(Signed) 

EGS. 


JEFFERSON S. COAGE, 

Recorder of Deeds, D. C. 


[Seal of Recorder of Deeds.] 


178 Also an assignment from Hotel Lafayette Com¬ 
pany, a Delaware corporation, to Walter Fletcher 
Smith, dated October 24, 1929, in the words and figures 
following: 


179 This Indenture 

Made and executed on the 24th day of October, A. D. 
1929, witnesseth: 

That, whereas, the Hotel Lafayette Company, a Delaware 
corporation, with principal offices at Sixteenth and Eye 
Streets, Northwest, Washington, District of Columbia, 
(hereinafter called the Seller), is the owner of two certain 
leases made bv Thomas H. Pickford to the Hotel Lafavette 
Company, Lease No. 1 being dated April 30th, A. D. 1919, 
and lease No. 2 being dated April 26th, A. D. 1929, and 
both affecting the premises known as Lots numbered 9 and 
10 in Square No. 200 in the City of Washington, District 
of Columbia, together with the improvements thereon, con¬ 
sisting of a hotel building known as the Hotel Lafavette, 
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and is the owner of all the furniture, furnishings jand equip¬ 
ment located in said leased premises and now u'sed by the 
Seller in the operation of the Hotel Lafayette. 

And whereas, Walter Fletcher Smith, residing at the 
Willard Hotel in the City of Washington, Distinct of Co¬ 
lumbia (hereinafter called the Purchaser), bein£ desirous 
of purchasing from the Seller the leases hereirfabove de¬ 
scribed, the hotel furniture, furnishings and Equipment 
herein described, the good will of the Hotel Lafayette Com¬ 
pany, and a contract of sale thereof having been entered 
into by and between the Seller and Purchaser as of Oc¬ 
tober i, 1929. 

Now, this Agreement further witnesseth: 

In further pursuance of said agreement of sdle and in 
consideration of the sum of Ninety Seven Thousand ($97,- 
000.00) Dollars, Fifty Thousand ($50,000.00j Dollars 
thereof being in cash paid to Seller by Purchaser, the 
180 receipt whereof is hereby acknowledged this date, 
and the Purchaser having delivered to the Seller ten 
(10) promissory notes each in the sum of Four [Thousand 
Seven Hundred ($4,700.00) Dollars, the first njote being 
due and payable April 1st, A. D. 1930 and one cjf each of 
said series of notes being payable respectively ievery six 
months after April 1,1930 until the said series is frilly paid, 
said notes being secured by a deed of trust upon the leases 
referred to herein, and a chattel deed of trust upon the 
furniture, furnishings and hotel equipment referred to 
herein, the Seller has bargained and sold and by these pres¬ 
ents does grant, assign and transfer unto the said Pur¬ 
chaser, Walter Fletcher Smith, the business of t]he Seller 
conducted in the Hotel Lafayette at 16th and Eyd Streets, 
Northwest, in the City of Washington, District of Colum¬ 
bia, the good will thereof, together with the following: 

i 

(a) Two certain leases, subject to the covenants and 
conditions thereof, made by Thomas H. Pickford to the Ho¬ 
tel Lafayette Company, Lease No. 1 being dated h \pril 30, 
1919, and expiring on the 30th day of April, 1931, gnd Lease 
No. 2 being dated April 26, 1929, and expiring on the 30th 
day of April, 1939, both being leases to the building and 
improvements known as the Hotel Lafayette of Washing¬ 
ton, D. C., and situated upon Lots numbered nind (9) and 


i 
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ten (10) in Square numbered two hundred (200) in said 
Citv of Washington; 

(b) All of the furniture, consisting of bedroom and liv¬ 
ing room suites, bath room furniture, dining room furni¬ 
ture, kitchen and miscellaneous rooms furniture, lobby fur¬ 
niture, public hall furniture, business, private and clerk’s 
office furniture, fixtures, equipment, draperies, furnishings, 
carpets, bedding, linens, silverware, china and glass- 
181 ware and other personalty and effects belonging to 
the Seller, as recited in the Contract of Sale herein 
referred to, and now contained in the said Hotel Lafayette 
and all now used by the Seller in the operation of the Hotel 
Lafayette, niqst of which property is more particularly de¬ 
scribed in a certain inventorv of furnishings of the Hotel 
Lafayette made by the Federal Appraisal Company of 
Philadelphia, i Pennsylvania, on February 12, 1929, copies 
of which inventory, under the contract of sale hereinabove 
referred to, are now in possession of both the Seller and the 
Purchaser. 


And we do for ourselves, our successors or assigns, cove¬ 
nant and agree to and with the said Purchaser to warrant 
and defend the sale and conveyance of said leases, goods, 
chattels, trade fixtures and personal property hereinabove 
set out unto the said Purchaser, his heirs, administrators 
against all lawful claims. 

Provided, however, that this sale and conveyance of the 
Seller to the Purchaser is subject nevertheless to a certain 
deed of trust on the leases herein sold and conveved and a 
certain chattel deed of trust on the furniture, furnishings, 
equipment and chattels herein sold, executed and given by 
said Purchaser to the said Seller, Hotel Lafayette Com¬ 
pany, to secure the full payment of Forty Seven Thousand 
($47,000.00) Dollars, evidenced by notes as aforesaid, be¬ 
ing the deferred purchase price of the leases, furnishings, 
goods, chattels and business of the Seller. 

In testimony whereof, the Seller, the Hotel Lafayette 
Company, has on this the 24th day of October, A. D. 1929, 
caused these presents to be signed by J. H. Paris, its presi¬ 
dent, and attested by P. C. Gordon, its secretary, and 
182 its corporate seal to bo affixed, and doth hereby ap¬ 
point J. H. Paris its true and lawful attorney in fact 
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to acknowledge and deliver these presents as its act and 
deed. 

HOTEL LAFAYETTE COilPANY, 
(Signed) By JAMES H. PARIS, j 

[seal.] President. 

Attest i 

(Signed) P. C. GORDON, 

Secretary. 

State of New York, 

County of Neiv York, ss: 

i 

I, Irma C. Manke, a Notary Public in and for the State of 
New York, County of New York, do hereby certify that 
J. H. Paris, who is personally well known to me as the 
person named as the attorney in fact in the foregoing and 
annexed Bill of Sale and Deed, bearing date pf October 
24th, A. D., 1929, personally appeared before be in the said 
Countv and State and as attorney in fact as afdresaid and 
by virtue of the power vested in him by said Bill of Sale and 
Deed, acknowledged the same to be the act and deed of the 
Hotel Lafayette Company, the grantor therein. 

Given under my hand and notarial seal this l(2th day of 
November, 1929. 

(Signed) IRMA C. MANjKE, 

Notary Public. 

Notary Public, New York County. 

New York County Clerk’s No. 405. 

New York County Register’s No. 1M480. 

Commission expires March 30, 1931. 

[seal of notary public.] 

! 

183 Also lease dated April 26, 1929, between Thomas 
H. Pickford and Hotel Lafayette Company, a Dela¬ 
ware corporation, in the words and figures following : 

184 This Lease, Made in duplicate, this 2C!th day of 
April, 1929, between Thomas H. Pickford, of the 

City of Washington, lessor, and the Hotel Lafayette Com¬ 
pany, a body corporate organized and existing under the 
laws of the State of Delaware, lessee; 

Witnesseth, That in consideration of the refit herein¬ 
after reserved, the making of certain improvemefits on the 

9—6476a 
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property herein leased, including installation of seventeen 
bath rooms and equipment, said improvements having been 
fully made by the lessee and accepted by the lessor on the 
date of execution of this lease, and of the covenants of the 
lessee hereinafter set forth, the lessor hereby leases to the 
lessee the premises situate at the southeast corner of Six¬ 
teenth and Eye Streets, Northwest, in the City of Washing¬ 
ton, District of Columbia, known and described as Lots 
numbered nine and ten in Square numbered two hundred, 
together with the improvements thereon, consisting of a 
hotel building, known as the Hotel Lafayette, for the term 
of eight years, commencing on the first day of May, 1931, 
and ending on the 30th day of April, 1939, at a rental for 
said term of Two Hundred and Fifty-Two Thousand Dol¬ 
lars ($252,000.00), payable in monthly installments of Two 
Thousand Six Hundred and Twenty-five Dollars ($2,- 
625.00), in advance, on the first of each month beginning 
May 1,1931, all payable at the office of the lessor in the City 
of Washington, or to his representative authorized in writ¬ 
ing to receive the same. 

And the Lessee covenants, That it will pay the rent in 
the manner provided without any deduction whatever and 
without any demand by the lessor, that in addition to the 
rental above specified, it will pay for the term of this lease 
such real estate taxes, including special assessments, on the 
property herein leased as may be imposed by the District 
of Columbia, as and when said taxes may become 
185 due and payable to the District of Columbia; that it 
will also pay the water, gas and electric bills as they 
become due; that it will not permit said premises to be used 
for any unlawful or disorderly purposes; that it will occupy 
and use the same solely as a hotel; that it will not maintain 
a barroom, nor serve, dispense, nor permit to be served or 
dispensed intoxicating liquors in or upon said premises; 
that it will at its own expense keep said premises in a good 
state of repair, which includes painting of all exposed 
woodwork, galvanized iron and iron piping; that the lessor, 
or his representatives, may enter and inspect the premises 
at any reasonable time; that it will at the end of said term 
deliver up said premises in the like good order in which 
thev now are, ordinarv wear and tear and casualties bv fire 
and the elements excepted; that it will not sublet said prop¬ 
erty, assign this lease, or otherwise transfer or surrender 
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possession to any other person without the written consent 
of the lessor; that it is expressly understood and agreed 
that the foregoing provision includes any subletting or as¬ 
signment which might occur by operation of la|w and that 
any involuntary subletting or assigning, or any act of the 
lessee which might in any way legally operate th defeat the 
title to this lease and pass the same to any othe r person or 
corporation, shall of itself, and without more, operate as a 
determination of this lease, and is hereby made k limitation 
upon the term hereby demised. However, it is understood 
and agreed between the parties hereto that conjsent of the 
party of the first part to the assignment or transfer of this 
lease by the second party, will not be unreasonably with¬ 
held should the proposed assignee or transfereej of the sec¬ 
ond party be morally, legally and financially abl^ to comply 
with the covenants of this lease. j 

And provided further, That the lessee agrees that 
186 the lessor or his assigns may, during the term of 
this lease, use and occupy as a residence the apart¬ 
ment on the top floor of said premises herein leased free of 
any rental payment or deduction for such u^e and oc¬ 
cupancy, and the said apartment is to be supplied elevator, 
electric lights, heat and water service during the term of 
this lease by the second party. 

And provided further, That should the premises herein 
leased at any time during the term of this leajse be ren¬ 
dered useless to the lessee, as a hotel, because of injury to 
or destruction by fire, the monthly rentals hbreinabove 
provided for, shall cease and not be payable for the period 
the premises cannot be used as a hotel, but uponjthe prem¬ 
ises being reconditioned for use as a hotel th£ monthly 
rental thereafter shall become due and payable as here¬ 
inbefore provided. 

And provided further, That this lease, which by its 
terms, as stated above, is to take effect on the first day of 
May, 1931, shall be null and void and of no effect unless 
the lessee fully complies with all of the terms and condi¬ 
tions of the present lease upon the property hereby leased, 
said present lease being made by and between the parties 


hereunto and being dated the 30th day of April,| 1919 and 
expiring on April 30, 1931. ] 


And provided always, That if said lessee sh^ll fail to 
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same shall become due, or shall in any manner fail to keep, 
or shall violate any one of the covenants herein made, then, 
and in such event, this lease and all things herein contained, 
shall, at the option of the lessor, cease and determine, and 
said lessor may forthwith re-enter and take possession of 
said premises, without process, or by summary or other 
legal process in force in the District of Columbia, and with¬ 
out any previous demand or notice, all notice in 
187 such case, including the thirty days’ notice to quit, 
being hereby expressly waived by the lessee; pro¬ 
vided, however, that the violation of any covenant herein 
by the lessee, including non-payment of the rent reserved 
in the manner aforesaid, and the recovery of possession of 
said property! by the lessor, shall not be construed to re¬ 
lease or relieve the lessee from liabilitv for anv loss sus- 

* * 

tained by the lessor to the same extent as though the lease 
and the premises lierebv demised had been abandoned by 
the lessee. 

And provided further, That no waiver of any breach of 
anv covenant herein shall in anv manner constitute or be 
construed as a waiver of the convenant itself or of anv 
subsequent breach thereof. 


And it is provided further, That the party of the first part, 
his heirs, devisees or assigns, agrees with the party of the 
second part, or its assigns, that if the party of the second 
part, or its assigns, faithfully discharge the covenants of 
this instrument, this lease will, at the election of the party 
of the second part or its assigns be renewed for a term of 
ten years beginning on May 1, 1939, and expiring on April 
30, 1949, upon the same terms and conditions specified in 
this lease, including payment of taxes and special assess¬ 
ments, water, gas and electricity and the making of all re¬ 
pairs, except that the rental for the said renewal term 
beginning May 1, 1939, should the party of the second part 
or its assigns; elect to accept such renewal term, will be 
annually thereafter an amount equal to a net six (6) per 
centum of the appraised value of the property described in 
this lease, the appraisal of the property to be made as of 
May 1, 1939, by the National Savings and Trust Company 
of Washington, D. 0.; that the rental will be paid 


1S8 thereafter in advance in monthlv installments bv the 

* * 

party of the second part, or its assigns, without any 
deduction whatsoever. It is expressly understood and agreed 
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between the parties hereto, their heirs, devisees and as¬ 
signs, that the provision herein for a renewal anjd extension 
of this lease shall be of no binding effect upon the party of 
the first part, his heirs, devisees or assigns, unless the party 
of the second part, its assigns, on or before on^ year prior 
to May 1, 1939, shall notify the first party, hi^ heirs, de¬ 
visees or assigns, in writing of their election to iiccept a re¬ 
newal or extension of the lease for the term lnbrein speci¬ 
fied. 

In testimony whereof the lessor has hereunto sjet his hand 
and seal, and the lessee has caused these presents to be 
signed by J. H. Paris, its President, and P. C- Gordon, 
its Treasurer, and its corporate seal to be affixed hereto 
and attested by P. C. Gordon, its Secretary, and does con¬ 
stitute and appoint J. H. Paris its attorney in fact, for it 
and in its name to acknowledge these presents! as its act 
and deed before anv officer authorized by law to take ac- 
knowledgment of deeds. 


(Signed) 


[seal.] 
so r. 


THOMAS H. PICKFORD, 

Led 

Witness as to Thomas H. Pickford: 

GEORGE L. BOSWELL. 

HOTEL LAFAYETTE COMPANY, 

(Signed) By J. H. PARIS, 

President. 

(Signed) P. C. GORDON, 

Treasurer. 

Attest * 

(Signed) P. C. GORDON, 

[corporate seal.] Secretary. 

189 District of Columbia, ss: 

1 i 

I, George Lee Boswell, a notary public in and for the Dis¬ 
trict of Columbia, do hereby certify that Thomas^ H. Pick 
ford, party to a certain lease bearing date on the 
of April, 1929 and hereunto annexed, personally 
before me in said District, he being personally wl 
to me as the person who executed said lease andj acknowl¬ 
edged the same to be his act and deed. 

Given under my hand and official seal this 17th day of 
April, 1929. 

(Signed) GEORGE LEE BOSWELL, 

[notarial seal.] Notary Public, D. C. 


26th dav 
appeared 
bll known 
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State of New York, 

County of New York, ss: 

On the 26th (lay of April, 1929, before me, Irma C. Manke, 
a notary public in and for the County and State of New 
York, came J. H. Paris to me personally known to be Presi¬ 
dent of the Hotel Lafayette Company, a party to a certain 
lease bearing date on the 26th day of April, 1929, and here¬ 
unto annexed and being the person authorized in said lease 
to acknowledge the same for the lessee, the Hotel Lafavette 
Company, a corporation and as attorney in fact for said 
corporation did acknowledge said lease to be its act and 
deed and has caused the corporate seal of said lessee cor¬ 
poration to be affixed to said lease. 

Given under my hand and official seal this 26th day of 
April, 1929. 

(Signed) IRMA C. MANKE, 

[notarial seal.] Notary Public . 

Notary Public, New York County. 

New York County Clerk’s No. 405. 

New York County Register’s No. 1M480. 

Commission expires March 30, 1931. 

190 Also certified copy of certificate of incorporation 
of Hotel Lafayette, Inc*., a Maryland corporation, in 

the words and figures following: 

191 Hotel Lafayette, Inc. 

Certificate of Incorporation. 

This is to certifv: 

* 

First. That we, the subscribers, Walter Fletcher Smith, 
whose postoffice address is the Hotel LaFayette, Washing¬ 
ton, D. C., William G. Woodford, whose postoffice address 
is Denrike Building, Washington, D. C., and Thos. L. Lloyd, 
whose postoffice address is Woodward Building, Washing¬ 
ton, D. C., all being of full legal age, do, under and by vir¬ 
tue of the General Laws of the State of Maryland, author¬ 
izing the formation of corporations, associate ourselves 
with the intention of forming a corporation. 

Second. The name of the Corporation, (which is herein¬ 
after called “Corporation”), is Hotel Lafayette, Inc. 
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Third. The purposes for which the Corporation |is formed 
and the business or objects to be carried on and promoted 
by it are as follows: 

(1) To engage in and carry on the business of Operating 
and managing hotels and apartments; and to [purchase, 
lease, take over, or otherwise acquire, hotels and apart¬ 
ments, and to own, use, manage, operate, furnish, equip, 
maintain, sell, exchange, rent, lease, mortgage, or otherwise 
dispose of or encumber, the same, and in connectjon there¬ 
with, or otherwise, to in any manner acquire, establish and 
engage in and carry on any and all of the following busi¬ 
nesses, in all their respective branches: operating, jmanaging 
and dealing in and with, hotels, hotel leases, lodging houses 

and apartments; restaurant, cafe and catering, news- 
192 dealers; tobaccoists; railroad, steamship arid theatre 
agents and ticket brokers; barber; hairdressing and 
beauty parlor; laundry, tailoring, cleaining and dyeing; ga¬ 
rage; automobile storing, renting, repairing and cleaning; 
automobile supplies, equipment, parts and accessories; oil 
and gas stations; sight-seeing and tourist business; and to 
buv, sell and generallv deal in and with all things necessarv 
or convenient in connection therewith. 

(2) To construct, build, purchase, lease, or otherwise ac¬ 

quire, and to design, plan, promote, finance, hold, own, deal 
in and with, furnish, equip, improve, manage and operate, 
and to in any manner aid and subscribe toward th£ acquisi¬ 
tion, financing, construction, or improvement of, hotels, 
apartment buildings, dwellings, stores, garages, and all 
other residential and commercial buildings and structures: 
and to sell, lease, exchange, mortgage, or otherwise dispose 
of, the same. j 

(3) To take, lease, purchase, or otherwise acqpire, and 
to own, use, hold, sell, convey, exchange, lease, ijiortgage, 
work, improve, develop, manage, cultivate, and Otherwise 
handle, deal in and with, and dispose of, real estate, real 
property, personal property, and rights and privileges 
therein, necessary, suitable, or convenient for any of the 
business of the Corporation. 

(4) To purchase, lease, hire, or otherwise acquire, hold, 
own, construct, erect, improve, manage and operate, and to 
aid and subscribe toward the acquisition, construction, or 
improvement of, plants, mills, factories, -works, machinery. 
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equipment and facilities and any other property or ap¬ 
pliances which may appertain to, or be useful in, the con¬ 
duct of any of the business of the Corporation. 

(5) To engage in and carry on the business of im- 

193 porting, exporting, manufacturing, producing, buy¬ 
ing, soiling, and otherwise dealing in and with, goods, 

wares and merchandise of every class and description. 

(6) To engage in and carry on any other business which 
may conveniently be conducted in conjunction with any of 
the business of the Corporation. 

(7) To acqpire all, or any part, of the good-will, rights, 
property and business of any person, firm, association, or 
corporation heretofore or hereafter engaged in any busi¬ 
ness similar to any business which the Corporation has the 
power to conduct, and to hold, utilize, enjoy, and in any 
manner dispose of, the whole or any part of the rights, 
property and business so acquired, and to assume in con¬ 
nection therewith any liabilities of any such person, firm, 
association, or corporation. 

(8) To apply for, obtain, purchase, or otherwise acquire, 
any patents, copyrights, licenses, trade-marks, trade-names, 
rights, processes, formulas, and the like, which may seem 
capable of beipg used for, or in connection with, any of the 
purpose* of tbe Corporation: and to use, exercise, develop, 
grant licenses in respect of, sell, and otherwise turn to ac¬ 
count, the same. 

(9) To acquire by purchase, subscription, or otherwise, 
and to hold, sell, assign, transfer, exchange, lease, mort¬ 
gage. pledge, pr otherwise dispose of, any shares of stock 
of, or voting trust certificates for any shares of stock of, 

or anv bonds or other securities or evidences of indebted- 
* 

ness issued by, or created by, any other corporation or as¬ 
sociation. organized under the laws of the State of Marv- 
land, or of any other state, colony, or dependency of the 
United States of America, or of any foreign country; and, 
while the owner or holder thereof, to posses- and exercise 
in respect thereof any and all the rights, powers and 

194 privileges of individual holders, including the right 
to vote on any share of stock so held or owned. 

(10) To issue shares of its stock of any class, in the man¬ 
ner permitted by law. to raise money for any of the pur¬ 
poses of the Corporation, or in payment for property pur¬ 
chases, or for any other lawful consideration. 
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(11) To borrow or raise money for any of thp purposes 
of the Corporation and to issue bonds, debenture^, notes, or 
other obligations of any nature and in any manner per¬ 
mitted by law, for money so borrowed, or in payment for 
property purchased, or for any other lawful consideration, 
and to secure the payment thereof, and of tljie interest 
thereon, by mortgage upon, or pledge, or conveyance, or as¬ 
signment in trust of, the whole or any part of thb property 
of the Corporation, real or personal, including contract 
rights, whether at the time owned, or thereafter] acquired; 
and to sell, pledge, discount, or otherwise dispose of, such 
bonds, notes, or other obligations of the Corporation for 
its corporate purposes. 

(12) To aid in any manner any corporation cf 1 ’ associa¬ 
tion any bonds or other securities or evidences of indebted¬ 
ness of which, or shares of stock in which, are held by or for 
this Corporation, or in which, or in the welfare of which, 
this Corporation shall have any interest, and to dp any acts 
or things designed to protect, preserve, improye, or en¬ 
hance the value of, any such bonds or other securities or 
evidences of indebtedness, or such shares of stobk, or for 
any other property of this Corporation. 

(13) To guarantee the payment of dividends upon 
195 any shares of stock of, or the performance of any 
contract by, any other corporation or association in 
which this Corporation has any interest, and to endorse, or 
otherwise guarantee, the payment of the principal and in¬ 
terest, or either, of any bonds, debentures, notes, Securities, 
or other evidences of indebtedness, created or issued bv 
any such other corporation or association. 

(14) To carry out all or any part of the foregoing ob¬ 
jects as principal, factor, agent, contractor, or ptherwise, 
either alone, or through, or in conjunction with, any person, 
firm, association, or corporation, and in any part of the 
world, and, in carrying on its business and for thb purpose 
of attaining or furthering any of its objects or purposes, to 
make and perform any contracts and to do any ! acts and 
things and to exercise any powers suitable, convenient, or 
proper for the accomplishment of any of the purposes 
herein enumerated, or incidental to the powers herein speci¬ 
fied, or which at any time may appear conducive \o , or ex¬ 
pedient for, the accomplishment of any of such purposes. 
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(15) To cany out all or any part of the aforesaid pur¬ 
poses and to conduct its business in all or any of its 
branches in any and all states, territories, colonies, and de¬ 
pendencies of the United States of America and in all 
foreign countries; and to maintain offices and agencies in 
any and all states, territories, colonies and dependencies of 
the United States of America and in foreign countries. 

It is the intention that the objects and purposes speci¬ 
fied in the foregoing clauses of this Article Third shall 
not, unless otherwise specified herein, be in any wise limited 
or restricted by reference to, or inference from, the 
196 terms of anv other clause of this, or anv other article 
in this Charter, but that the objects and purposes 
specified in each of the clauses of this Article shall be re¬ 
garded as independent objects and purposes. It is also the 
intention that said clauses be construed both as purposes 
and powers; and, generally, that the Corporation shall be 
authorized to exercise and enjoy all other powers, rights 
and privileges granted to or conferred upon corporations 

of this character bv the laws of the State of Marvland and 

• • 

the enumeration of certain powers, as herein specified, is 
not intended as exclusive of, or as a waiver of, any of the 
powers, rights, or privileges granted or conferred by the 
laws of the said State, now or hereafter in force. 

Fourth. The postoffice address of the place at which the 
principal office of the Corporation in this State will be lo¬ 
cated is Xo. 40 Grafton Street, Chevy Chase, Montgomery 
County, Maryland. The resident agent of the Corporation 
is Harry R. Loveless, whose postoffice address is Xo. 40 
Grafton Street, Chevy Chase, Montgomery County, Mary¬ 
land. Said resident agent is a citizen of the State of Mary¬ 
land, actually residing therein. 

Fifth. The Corporation shall have three directors and 
Walter Fletcher Smith, William G. Woodford, and Harry 
R. Loveless shall act as such until the first annual meeting, 
or until their successors are duly chosen and qualified. 

Sixth. The total amount of the authorized stock of the 
Corporation is one thousand (1,000) shares, without par 
value, all of one class. 

Seventh. The following provisions are hereby adopted 
for the purpose of defining, limiting, and regulating the 
powers of the Corporation and of the directors and stock¬ 
holders : 
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(1) The Board of Directors of the Corporation 

197 is hereby empowered to authorize the issuance from 
time to time of shares of its stock, without ^)ar value, 

for such consideration as said Board of Directors may 
deem advisable, subject to such limitations an$ restric¬ 
tions, if any, as may be set forth in the By-Laivs of the 
Corporation. 

(2) No contract or other transaction between this Cor¬ 
poration and any other corporation and no act of this Cor¬ 
poration shall in any way be affected or invalidated by 
the fact that any of the directors of this Corporation are 
pecuniarily or otherwise interested in, or are directors or 
officers of, such other corporation; any director,'[individu¬ 
ally, or any firm of which any director may be a member, 
may be a party to, or may be pecuniarily or otherwise in¬ 
terested in, any contract or transaction of this Corpora¬ 
tion, provided that the fact that he or such firm is so in¬ 
terested shall be disclosed or shall have been known to 
the Board of Directors or a majority thereof; [and any 
director of this Corporation, who is also a director or officer 
of such other corporation or who is so interested^ may be 
counted in determining the existence of a quorurju at any 
meeting of the Board of Directors of this Corporation 
which shall authorize any such contract or transaction, with 
like force and effect as if he were not such director or offi¬ 
cer of such other corporation or not so interested^ 

(3) The Board of Directors shall have power, ftfom time 
to time, to fix and determine and to vary the ariiount of 
working capital of the Corporation; to determine whether 
any, and, if any, what part, of the surplus of the yorpora- 
tion or of the net profits arising from its business shall be 
declared in dividends and paid to the stockholders, subject, 
however, to the provisions of the Charter; and tlo direct 

and determine the use and disposition of ^ny such 

198 surplus or net profits. The Board of Directors may, 
in its discretion, use and apply any of such surplus 

or net profits in purchasing or acquiring any of thte shares 
of the stock of the Corporation, or any of its bonds pr other 
evidences of indebtedness, to such extent and in such man¬ 
ner and upon such lawful terms as the Board of Directors 
shall deem expedient. 

from 
may 


(4) The Corporation reserves the right to make, 
time to time, any amendments of its Charter which 
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now or hereafter be authorized by law, including any amend¬ 
ments changing the terms of its stock by classification, re¬ 
classification, or otherwise, but no such amendment which 
changes the terms of any of the outstanding stock shall be 
valid unless such change of terms shall have been authorized 
bv the holders of two-thirds of all such stock at the time 
outstanding, by vote at a meeting, or in writing, with or 
without a meeting. 

In witness whereof, we have signed this Certificate of 
Incorporation on the — day of December, 1929. 

Witness : 

(Sgd.) CLYDE DOUTHAT, as to 

(Sgd.) WALTER FLETCHER SMITH. 

(Sgd.) CLYDE DOUTHAT, as to 

(Sgd.) WILLIAM G. WOODFORD. 

(Sgd.) CLYDE DOUTHAT, as to 
(Sgd.) THOS. L. LLOYD. 

199 District of Columbia, ss: 

This is to certify, that on the 21st day of December, 1929, 
before me, thei subscriber, a Notary Public of the District 
of Columbia, personally appeared Walter Fletcher Smith, 
William G. Woodford, and Tlios. L. Lloyd and severally 
acknowledged the foregoing Certificate of Incorporation to 
be their act. 

Witness my hand and Notarial Seal, the dav and vear 
last above written. 

(Signed) NEAL N. HERNDON, 

[notarial seal.] Notary Public. 

My Commission expires-,-. 

State Tax Commission of Marvland. 

* 

It is hereby certified, that the within instrument is a true 
copy of the Certificate of Incorporation of “Hotel Lafay¬ 
ette, Inc.”, as received and approved by the State Tax 
Commission of Maryland, December 27, 1929, at 11:55 
o'clock A. M. 

As witness my hand and seal of the said Commission 
at Baltimore, this 27th day of December, 1929. 

(Seal of State Tax Commission of Maryland.) 

(Signed) THOMAS A. MURRAY, Jr., 

Secretary. 
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200 Also consent to assignment by Hotel Lafayette 
Company, a Delaware corporation, to Walter Flet¬ 
cher Smith of two leases, said assignment beiiig in the 
words and figures following: 

201 Consent to Assignment of Lease. 

■ 

Know all men by these presents, That, I, Tljomas H. 
Pickford of the City of Washington, District of Columbia, 
being the lessor in two certain leases made bv me to the 
Hotel Lafayette Company, of Washington, D. Q., Lease 
Xo. 1 being dated April 30, 1919 and by its term expiring 
on April 30, 1931 and Lease Xo. 2 being dated April 26, 
1929 and expiring by its terms on April 30, 1939, land both 
of said leases by their terms requiring that in tjhe event 
of the sale or assignment bv the lessee mv consent thereto 
as lessor must first be had and obtained, and, 

Whereas, the Hotel Lafayette Company, the lessee, has 
bargained and sold and is about to assign both of s^id leases 
to Walter Fletcher Smith, I do hereby consent, authorize 
and acquiesce in, in the form and terms as required by the 
said leases, to the sale, assignment and transfer bv the 
Hotel Lafayette Company of the two said leases tq Walter 
Fletcher Smith. 

Witness my hand and seal this 24th dav of October, 1929. 
[seal.] 

(Signed) T. H. PICKFORD. 

Witnesses: 

(Signed) LESTER WOOD, I 

(Signed) CHESTER A. BENNETT. 

Subscribed and sworn to before me this 14th day of Xo- 
vember, 1929. j 

[seal.] j 

(Signed) GEORGE LEE BOSWELL, 

Notary Public, D. C. 

202 Also letter dated September 21, 1932, from Elwood 
H. Seal and Chester A. Bennett, Trustees, to Cap¬ 
tain Walter Fletcher Smith, in the words and figures fol¬ 
lowing : 
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203 , Law Offices of Elwood H. Seal. 

i 

Daniel C. Eberly, Associate. 

Chester A. Bennett, Tax Consultant 
Tower Building’, 

Washington, D. C. 

September 21, 1932. 

Captain Walter Fletcher Smith, 

Hotel Lafayette, Washington, I). C. 

Dear Captain Smith: 

On September 13th, 1932, you surrendered to us, both 

individually and/or as a corporation by the name of Hotel 

Lafayette, Inc., the physical assets located in the Hotel 

Lafavette with instructions to effect an advantageous sale 

of the hotel, it being understood that we would operate it 

as trustees until such sale could be made. You turned it 

over to us as trustees under a chattel deed of trust. 

You have now requested that we turn the hotel back to 

vou in order that vou mav make an effort to settle with 
•> * » 

vour creditors and the landlord. We are this dav turning the 
hotel back to you as of the close of business of September 
20th, 1932. All of our fees for services in connection with 
the turning over and operation of the hotel have been satis¬ 
fied bv vou. You will execute a full release to us of anv 

• • i •» 

and all liability we have incurred during the period the 
hotel has been in our possession. 

We trust that vou mav be able to work out satisfactory 

•r • y 

adjustments with your creditors in order that you may be 
able to continue vour business. As we understand it, vou 
will make an effort to refinance and continue with the hotel 
business. 

With best wishes, we are 
Verv truly yours, 

(Signed) * * ELWOOD H. SEAL, 

(Signed) CHESTER A. BENNETT, 

Trustees. 

We 

I / accept the return of the physical assets: 

(Signed) WALTER FLETCHER SMITH, 

As inidvidual and as sole owner of 
all the stock of the Hotel Lafayette. 
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204 Also a release dated September 21, 19$2, signed 
Hotel Lafayette, Inc. bv Walter Fletcher Smith, 

President, and sole owner of all stock, and also signed Wal¬ 
ter Fletcher Smith, in the words and figures follpwing: 

! 

205 Know all men by these presents, That il, Walter 
Fletcher Smith, as an individual and as sple owner 

of all the stock in the Hotel Lafayette, Inc., a corporation 
organized and existing under the laws of the State! of Mary- 
land, hereby release, remise and forever discharge Chester 
A. Bennett and Elwood H. Seal, both of the City iof Wash- 
mgton, D. C., their heirs, executors, administrators and 
assigns of and from all and all manner of action, [causes of 
action, suits, proceedings, debts, dues, contracts, judg¬ 
ments, damages, claims and demands whatsoever in law or 
in equity, which I, the said Walter Fletcher Snlith have 
or which the said corporation has, or either ever had, now 
has or by which its assigns can, shall or may have, by reason 
of any manner, cause or thing whatsoever up to I the date 
of these presents and more particularly releasingj the said 
Chester A. Bennett and Elwood H. Seal from all! sums of 
money, accounts, actions, suits, proceedings, claims and 
demands in connection with or arising out of mvl turning 
over to them, as trustees, under a certain deed jof trust, 
personally or as sole owner of the aforesaid corporation, 
the physical equipment of the Hotel Lafayette Conlpanv on 
the 13th day of September, 1932, and I further certify that 
I have received from the auditor of the hotel accounts ren¬ 
dered daily and that I have examined the said accounts and 
on behalf of myself, and on behalf of the corporation, find 
the same correct. ! 

In witness whereof, the Hotel Lafayette, Inc. ha|$ caused 
its corporate name to be hereunto subscribed by! me, its 
president, and sole owner of all the stock, and havp signed 
this in my individual capacity, all in the City of Washing¬ 
ton, D. C., this 21st dav of September, 1932. j 

HOTEL LAFAYETTE, In^., 

By (Signed) WALTER FLETCHER SMITH, 
President and Sole Owner of all Stock. 

(Signed) WALTER FLETCHER SMITEf. 

i 

206 By Walter Fletcher Smith: That Hotel Lpfayette 
Inc., was formed for witness in the office of Major 
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Bennett and iMr. Seal; witness was introduced to Major 
Bennett bv Pickford; does not recall that there were anv 
particular instructions that Pickford gave him at that time; 
went over to Bennett in connection with the lease to the 
hotel; several conferences were held between Bennett, Pick¬ 
ford and witness about the transfer or rather the consent to 
the transfer of the lease by Pickford to the corporation; 
Pickford consented to the assignment to the corporation of 
the lease held by witness; that Bennett represented Pick¬ 
ford in the conference; does not recall the date or the 
month; had conferences previous to the consent to the as¬ 
signment; witness took back possession of the property, 
real and personal, at the time of the letter from the trustees 
and the release to them of September 21, 1932; after they 
had conducted it a short time it was turned back to witness 
and was not turned over to the trustees again that witness 
knows of; does not know the date when the attachment was 
made but witness was in the hotel at the time. Asked if the 
goods were placed in the custody of an auditor, he replied, 
“I assumed that to be so”. Pickford brought to witness 
the letter of October 7, 1932, unsigned; witness immedi¬ 
ately took it up with attorney, Brashears, who came to the 
hotel “and we discussed it for about an hour”; Hodgkins 
came down and told witness that Pickford had told him to 
tell witness if witness did not sign that letter immediatelv 
Pickford would have nothing more to do with witness; 
Brashears said to get Pickford to sign the letter and wit¬ 
ness did so; recollection is that it was after the attachment 
had been made; had a number of conversations with Pick-, 


ford after October 7, all in the hotel; witness was living 
there then; recollection is talked with him almost daily; 

would sav he had conversation the dav following 
207 October 7 and the day following that; in the October 
7 letter Pickford agreed to extend the note and it 
was never presented to witness for payment; had many con¬ 
versations with him relative to the extension of the note; he 
finally said he would extend the note of April 19, 1933, that 
he had been to New York and had helped Gordon dissolve 
the old company, had been made secretary of Gordon’s com¬ 
pany, they had disposed of Gordon’s property and turned 
it over to Mrs. Gordon, that witness did not have to worry; 
“that he used to think Gordon was all right, that he con¬ 
cluded he was all wrong, that he had those notes and I 
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didn’t need to worry as long as he held them’’; thinks this 
statement was made in September, it was before] the letter 
of October 7; witness understood that Pickford obtained 

7 I 

the notes from Mrs. Gordon, that they were a p^rt of the 
proceeds of the old company; witness had a number of con¬ 
versations with Pickford on account of several prospective 
purchasers of the property appearing and making offers 
for it; discussed the characters of the people, whether re¬ 
liable and responsible and had means to go on with the busi¬ 
ness; one was Budd, who witness thinks was from New Jer¬ 
sey, Gosley from Atlantic City, Young, and Howard; Ford 
came to the hotel and said he was looking over the property 
but did not discuss any alleged purchase to witness; wit¬ 
ness left for Cuba about the 5th or 6th of December, came 
through Washington at night on the midnight ofl the 16th, 
went from Washington to New York; came frouji Havana 
and arrived in Washington, he thinks, the 16th, j and took 
midnight train for New York; thinks there was ap hour be¬ 
tween the arrival and departure of his train; wen|t to Cuba 
to obtain funds to run hotel, and obtained theijn; before 
leaving for Cuba called up Pickford, told him wasf going to 
Havana to get the funds, in keeping with agreement Lucas 
had made with him for witness to take bick hotel; 
208 Pickford said all right, very glad to have witness to 
take it back, had seen his attorney, Lesh, who told 
him to grant the extension to December 17, it wopld be all 
right; witness came back on night of 16th and wa^ ready at 
that time to complete deal, cabled witness’ daughter who 
was in Hotel Lafavette the information for Pickford on 
14th, returned on the night of the 16th, went to New York 
and was informed between 16th and 19th—think^ 17th, is 
not sure—that the furniture had been sold; wai in New 
York at the time, did not get first information of sale until 
arrival in Washington and went to Emergency Hospital, 
was told there definitely the property had been sold, thinks 
this was 19th or 20th; was laid up sick in New York three 


da vs, came from New York and immediately went 
tal, stayed there a week or week and a day; witnessj 
from his daughter a cablegram dated December 
which was marked for identification, Plaintiffs’! 

No. 13; he did see Pickford after his return to Washington, 
had no conversation whatsoever with him; thinks Jjacobson 

10—6476a 


to hospi- 
received 
13, 1932, 
Exhibit 



146 


HOTEL LAFAYETTE, INC., ET AL., VS. 


visited hospital and gave defendant information that goods 
had been sold under foreclosure, had heard of it before but 
thinks first positive information came from Jacobson; 
learned from Lucas also when in hospital that petition in 
bankruptcy had: been filed against witness; is now ready 
and willing to go through with agreement made with Pick- 
ford. 

And thereupon plaintiffs offered in evidence the adver¬ 
tisement of the foreclosure sale, in the words and figures 
following: 

209 The Washington Times, Wednesday, December 7, 

1932. 


Auction Sale. 


Thos. J. Owen & Son, Auctioneers, 1431 Eye Street, N. W. 


Trustees’ Sale of Valuable Lease of Hotel Lafayette, 823 
Sixteenth Street, X. W., Together With Hotel Furnish¬ 
ings and Equipment Contained Therein. 


By virtue of a certain deed of trust duly recorded in 
Liber 6395, Folio 77, of the Land Records of the District of 
Columbia, and by virtue of a certain chattel deed of trust 
filed as paper Xo. 98 on Xovember 15, 1929, among the rec¬ 
ords of the Recorder of Deeds of the District of Columbia, 
and at the request of the party secured by the two foregoing 


instruments, the undersigned trustees will sell at public auc¬ 
tion, within the office of Thomas J. Owen & Son, auction¬ 
eers, 1431 Eye Street, X. W., Washington, D. C., at 1:00 
o’clock p. m. on Friday, December 16th, 1932, the following 
described property: Lease dated April 26, 1929, and expir¬ 
ing the 30th day of April, 1939, to premises known as Lots 
Xos. 9 and 10, in Square Xo. 200, in the Cit h of Washington, 
D. C., together with the improvements thereon, consisting 
of a hotel building known as the ‘‘Hotel Lafayette.” All 
of the furniturg, consisting of bed room and living room 
suites, bath room furniture, dining room furniture, kitchen 
and miscellaneous rooms furniture, lobby furniture, public 
hall furniture, business, private and clerks’ office furniture, 
fixtures, equipment, draperies, furnishings, carpets, bed¬ 
ding, linens, silyerware, cliinaware and glassware and other 
personalty used in the operation of the Hotel Lafayette, 
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most of which personal property is more particularly de¬ 
scribed in a certain inventory of the furnishijngs of the 
Hotel Lafayette which will be available for inspection. 

Terms of Sale: The lease and hotel equipment mil be 
sold as an entirety and for cash. Purchaser will be re¬ 
quired to deposit Five Thousand Dollars ($5,000.00) at 
time of sale and allowed ten days to complete thC purchase; 
otherwise the trustees reserve the right to declare the de¬ 
posit forfeited and to resell tlie property at the risk and 
cost of defaulting purchaser after five days’ advertisement 
of such resale in some newspaper published in Washing¬ 
ton, D. C. i 

ELWOOD H. SEAL, 

CHESTER A. BENNETT, 

Trustees. 

210 On cross-examination, the said wdtne^s further 
testified that he signed the letter exhibited to him 

dated September 13, written by him to Messrs. Bennett 
and Seal, which was thereupon offered in evidenc^ and is in 
the words and figures following: 

211 Hotel Lafayette, 

Sixteenth Street at Eve, Northwest, 

! 

Washington, D. C. j 

September 13, 1932. 

Messrs. Chester A. Bennett and 
Elwood H. Seal, 

723 Tower Building, 

Washington, D. C. 

Gentlemen : 

When I purchased the physical equipment, assets and 
leases of the Hotel Lafayette Company, a Delaware corpo¬ 
ration, which was conducting a hotel business at Sixteenth 
and Eye Streets, N. W., in the City of Washington, D. C., 
I made and executed certain promissory notes anp. entered 
into certain agreements. To secure the payment of the 
said promissory notes, I executed a deed of tnist to the 
leases and a chattel deed of trust to the personal property. 
Under these deeds of trust, you gentlemen were hamed as 
trustees. [ 
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While there is nothing due at this time on the notes, rent 
has accrued under the leases for three months and there are 
also certain creditors to whom I owe various sums of 


monev. 

In view of all the circumstances stated, I am willing and 
hereby surrender to you two as trustees the hotel equip¬ 
ment and the leases. I am doing this in order to save legal 
action which has been threatened on account of deferred 
rent. Unpaid rent under the provisions of the deed of trust 
works a forfeiture of the leases. 

I desire that you offer the property for sale under the 
provisions of the deed of trust and chattel deed of trust and 
obtain the best price possible for the property. Out of the 
proceeds of the best offer obtainable, it is my desire that 
you pay the landlord the back rent, the holder of the notes 
the sum due him, and pay over to me the balance which 
sum I propose to pay the general creditors of the hotel. 

Please acknowledge receipt hereof in writing and assume 
charge of the hotel this dav. 

Verv trulv vours, 

(Signed) ‘ ‘WALTER FLETCHER SMITH. 


212 The said letter was prepared by Bennett and 
signed bv witness; Bennett was witness’ attornev, 

employed him to organize the corporation; paid him a com¬ 
pensation but does not remember how much. 

And thereupon a further letter dated September 13, 1932, 
addressed to Bennett and Seal and signed by plaintiff, was 
offered in evidence and is in the words and figures fol¬ 
lowing : 

213 Hotel Lafayette, 

Sixteenth Street at Eye, Northwest, 

Washington, D. C. 


September 13, 1932. 

Messrs. Chester A. Bennett, and 
Elwood H. Seal, 

723 Tower Building, 

Washington, D. C. 

Gentlemen : 

I have this day written you gentlemen as trustees under 
a deed of trust and a chattel deed of trust, turning over to 
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you the assets of the Hotel Lafayette and the leases to the 
real property, as trustees under those trust instruments. 

A short time back I undertook the formation of! a corpo¬ 
ration to take over the assets of the hotel and the leases. I 
was the sole owner of the leases and the assets, slubject to 
certain deferred purchase money payments. I aril also the 
owner of all the stock in the attempted corporation. The 
property was turned over to the proposed corporation sub¬ 
ject to all the conditions of the deeds of trust. 

I am not fully advised whether or not the corporation has 
been legally consummated but in the event it hast been, I, 
as owner of all the stock of the corporation, turiji over to 
you two gentlemen the assets of the hotel and tljie leases 
upon the same terms and conditions as I have outlined in 

mv letter to vou of even date herewith. 

* *- 

Verv trulv vours, 

(Signed) WALTER FLETCHER SMITH, 

President and sole stockholder. 

. 

214 Witness’ attention being called to the statement in 

the last mentioned letter to the effect that he was not 
fully advised whether the corporation had been legally con¬ 
summated but if so he as owner of all its stock turn over 
to the trustees all assets of the hotel and the leases upon 
the same terms and conditions as outlined in his letter of 
even date, and was asked what he meant by that exp ression, 
and replied, “The doubt I had was, Mr. Pickford had signed 
the lease—it should have been in Mr. Bennett ’s file?), signed 
by Mr. Pickford”; Pickford went to Bennett’s office and 
got all of witness’ papers and turned them over to Lesh, 
witness knows that. Asked what bearing would the transfer 
of the lease have on whether the corporation h|d been 
legally consummated, witness replied, the consent to the 
assignment of the lease, he understood from Bennett, was 
essential before he could transfer the property to the trus¬ 
tees, the corporation was formed; witness might h^ve mis¬ 
understood that; doubt in his mind was whether Ifickford 
had signed paper consenting to lease; don’t know [why he 
did not. say that in the letter; he did not frame the letter, 
it was framed in the office of the attorneys; thinks fBennett 
or Seal composed it; no doubt that Bennett was in charge 
of incorporation for witness, as witness’ attorney in that 
business. Asked whether up to the time of the letter of 
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September 13 anything had happened toward the organiza¬ 
tion of the corporation other than the issuance of the char¬ 
ter, he replied the information he got was from the office of 
Bennett and Seal who had the matter in hand and told him 
it had been completed; due notice sent to all creditors in 
accordance with Bulk Sales Act, time had elapsed, there 
was no objection and the company was completed; back 
about June a paper under Bulk Sales Act saying all debts 
had been paid was prepared for witness’ signature but he 
never executed it, does not know who prepared it, was 
shown to him in Bennett’s office, “he prepared these 

215 corporation papers”, was acting for witness in this 
particular instance, there was another transaction 

came np a little while ago in which he was not witness’ at¬ 
torney in regard to this other contract, Hodgkins is the 
present secretary of the corporation; asked if papers 
handed to witness were among those which he turned over 
to Hodgkins as secretary, replied if they are in Hodgkins’ 
possession he must have turned them over, his genuine sig¬ 
nature appears upon both of them, and thereupon the 
papers entitled “Organization meeting of the Hotel Lafay¬ 
ette, Inc., Washington, D. C.” and “Meeting of Board of 
Directors, Hotel Lafayette, Inc., Washington, D. C.”, were 
offered in evidence, in the words and figures following: 

216 Organization Meeting of the Hotel Lafayette, Incor¬ 

porated, Washington, D. C. 

A meeting! was called on Sept. 9, 1932, at the Hotel 
Lafayette, Washington, D. C., for the purpose of forming 
a corporation to be known as “Hotel Lafayette, Incorpo¬ 
rated.” Those present were: 

Walter Fletcher Smith, 

Chester A. Bennett, 

[Elwood H. Seal].* 

The meeting was called to order by Mr. Smith, as Chair¬ 
man, who announced that a charter for the Hotel Lafavette 

* •/ 

Corporation had been secured under the laws of the State 

of Maryland. 

* 


l*Words and figures enclosed in brackets erased in copy.] 
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On motion duly seconded, the following Board of Di¬ 
rectors was selected: 


Walter Fletcher Smith, 
Chester A. Bennett, 
Elwood H. Seal. 


Mr. Smith submitted a Constitution and By-Laws, copy 
of which is attached to these Minutes. On njotion duly 
seconded, same was unanimously adopted. | 

There being no further business, the meeting jadjourned. 
(Signed) WALTER FLETCHER SMITH, 

Ciiai rman. 

(Signed) CHESTER A. BENNETT, j 

Secretary . ] 

I 

217 Meeting of the Board of Directors, Hotel Lafayette, 
Incorporated, Washington, D. C. 

A meeting of the Board of Directors was hjeld at the 
Hotel Lafayette, Inc., on Sept. 9, 1932. I 

The following members of the Board were present: 

Walter Fletcher Smith, J 

Chester A. Bennett, j 

[Elwood H. Seal].* I 


On motion duly seconded, the following officers were 
elected for the ensuing year: j 

Walter Fletcher Smith, President; I 

Elwood H. Seal, Vice President; j 

Chester A. Bennett, Secretary. 


On motion duly seconded, it was unanimously 
issue the following shares of stock: I 

Walter Fletcher Smith. 998 shares. 

Chester A. Bennett. 1 share. 

Elwood H. Seal. 1 


voted to 


Total non-par stock . 1000 

There being no further business, the meeting adjourned. 
(Signed) WALTER FLETCHER SMITH, 

President. 

Attest: I 

(Signed) CHESTER A. BENNETT, J 

Secretary. 


[♦Words and figures enclosed in brackets erased in copy.] 
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218 Recollection is that Bennett, Seal and witness — 
paper made in Bennett’s office and is minutes of 

meeting held there—at which Bennett and witness were 
present, does not think Seal was, thinks paper in all re¬ 
spects a true minute, likewise as to the minute of meeting 
of Board of Directors, does not recall what was the next 
corporation meeting after the meeting set forth in those 
two minutes being shown the book, witness savs he saw it 
in Bennett’s office and afterwards in the hotel, that it is a 
minute book of the corporation, with witness’ consent the 
two minutes of organization and board meetings herein¬ 
before set out ^vere written into the book, and which as they 
appear in the minute book are unsigned by anybody; wit¬ 
ness’ attention being called to the minutes of meeting of 
stockholders of September 21, 1932, he stated that he did 
not recall it, the meeting was held, he did not sign it, 
Hodgkins signed as secretary, recollection is that meeting 
was held in general accordance with the minutes so recorded 
and that Hodgkins signed it, original minutes were noted in 
long hand, this is copy of original minutes, does not know 
where original is, recognizes signature of Hodgkins as 
secretary, and thereupon the minutes of said meeting were 
offered in evidence in the words and figures following: 

219 Minutes' of the Stockholders Meeting of Hotel Lafav- 

ette, Incorporated, Washington, D. C. 

A meeting of the stockholders of the Hotel Lafayette, 
Inc., was held in the office of the President in the Hotel 
Lafayette on September 21, 1932. The following stock¬ 
holders were present: 

Walter Fletcher Smith, representing 998 shares. 

Chester A. Bennett, 1 share. 

Elwood H. Seal, 1 “ 


Total shares non-par stock 1000 

The minutes of the previous meeting were read and 
approved. 

Messrs. Chester A. Bennett and Elwood H. Seal each ten¬ 
dered his resignation as a member of the Board of Di¬ 
rectors and also as stockholders, and surrendered their 
stock certificates of one share each. 
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President Smith announced that he selected T. R. Van 
Horn, steward, and Henry B. Hodgkins, auditor, las officers 
and directors to succeed Messrs. Bennett and Spal. 

After Messrs. Bennett and Seal had retired from the 
meeting, President Smith called a stockholders! meeting, 
the following being present: 

Walter Fletcher Smith, representing 998 sljares. 

T. R. Van Horn, “ 1 share. 

Henry B. Hodgkins, “ 1 }‘ 

On motion duly seconded, the following Boapd of Di¬ 
rectors was elected for the ensuing vear: 

Walter Fletcher Smith, 

T. R. Van Horn, 

Henry B. Hodgkins. 

On motion dulv seconded, the following officerls for the 
unexpired term were elected: 

Walter Fletcher Smith, President; 

T. R. Van Horn, Vice-President; 

Henry B. Hodgkins, Secretary & Treasurer, j 


The Secretary was instructed to make arrangements with 
Riggs National Bank to handle the funds of the company, 
and to comply with.the requirements of that institution. 

There being no further business, the meeting! was ad¬ 
journed. 


President. 


Attest: 


(Signed) HENRY B. HODGKINS, 

Secretary. 

I 

220 Attention being called to the statement in!the min¬ 
utes that witness representing 998 shares, ind Ben¬ 
nett and Seal were present, he stated that was an error, 
Bennett and Seal were not there, witness communicated to 
Bennett and went to his office, got this minute there, and 
at that time he made a copy, witness supposes it }s a true 
copy, thinks signed original minutes; Hodgkins anc^ witness 
and thinks also Van Horn were present at that meeting, 
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witness and Hodgkins did not sit down and go through 
parliamentary formula of holding a meeting, Bennett made 
up what was going to be done, “then we wrote it in this 
book”; understood Bennett and Seal had resigned as di¬ 
rectors, and as stockholders, they got two shares at the 
time witness consulted them about the meeting, and they 
were given back to witness by Hodgkins, the certificates 
therefor were thereupon produced and offered in evidence, 
in the words and figures following: 

221 Incorporated under the Laws of the State of 

Mar viand. 

•> 


Xumber 2. 


Shares 1. 


Hotel Lafayette, Inc. 

Of Maryland. 

Capital $100,000. 1000 Shares Xo Par Value. 

This certifies that Chester A. Bennett is the owner of 
One Shares of the Capital Stock of Hotel Lafayette, Inc., 
of Maryland fully paid and non-assessable transferable 
only on the books of this Corporation in person or by At¬ 
torney upon surrender of this Certificate properly en¬ 
dorsed. 

In witness whereof, the said Corporation has caused this 

Certificate to be signed bv its dulv authorized officers and 

% * 

its Corporate Seal to be hereunto affixed this — dav of 

-A. D. 19—. 

[Corporate Seal: Hotel Lafavette, Inc., Marvland, 

1932.] 

(Sgd.) CHESTER A. BEXXETT, 

Secretary . 

(Sgd.) WALTER FLETCHER SMITH, 

President. 
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222 Incorporated Under the Laws of the Stare of 

Maryland. 


Number 3. 


Shares 1. 


Hotel Lafayette, Inc. 

Of Maryland. j 

Capital $100,000. 1000 Shares No Par Value. 

Tliis certifies that Elwood II. Seal is the owner of One 
Shares of the Capital Stock of Hotel Lafayetje, Inc., of 
Maryland fully paid and non-assessable transferable only 
on the books of this Corporation in person or by Attorney 
upon surrender of this Certificate properly endorsed. 

In witness whereof, the said Corporation has ejaused this 
Certificate to be signed by its duly authorized officers and 
its Corporate Seal to be hereunto affixed this i— day of 
-A. I). 19—. | 

[Corporate Seal: Hotel Lafayette, Inc., {Maryland, 
1932.] * ! 


(Sgd.) 

(Sgd.) 


IVALTER FLETCHER SMITH, 


President. 


CHESTER A. BENNETT, 


223 


Secretary. 


Thinks the seal printed on the certificate was 
bought by Bennett, is not sure, does not] recollect 
when it was bought or who bought it; accounts for the fact 
that the seal says 1932 in the middle of it, though corpo¬ 
ration was formed in 1929 according to the certificate of 
incorporation, by the fact that witness acquired property 
from old Lafayette Company as an individual, wanted to 
buy stock of old company and was told by its officers, Gor¬ 
don, they had some difficulty with Government on income 
taxes, could not sell stock until that was settled, thinks that 
was settled about time company was formed in pL932, but 
had made application for organization of the company 
almost immediately after bought stock, but when ftound out 
could not buy stock deferred consummation of organization 
until time Bennett formed corporation, deferred Organiza¬ 
tion from 1929 to 1932, thinks papers were written some¬ 
time previous to September 9,1932, don’t know jugt exactly 
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when they were first written by Bennett, means corporate 
papers, by-laws and constitution, whether he copied them 
from old papers or re-wrote them witness could not say, 
couldn't tell positively that there was an organization meet¬ 
ing before September, 1932, but can say that is the first, 
meeting recorded; cannot tell that whoever made seal was 
directed to write 1932 in the middle of it, this is the first 
knowledge witness has had of that, the very first knowl¬ 
edge, never knew that before, could not tell the date when 
the seal was bought, thinks Bennett or Hodgkins can tell, 
don't know which one bought it, one or the other; Van Horn 
was in employ of Hotel Lafayette as a steward, “Q. Who 
selected him as a stockholder?” “A. Mr. Hodgkins and I 
decided he would be—is he down as a director P'; witness 
decided Hodgkins should be a stockholder, corporation had 
a bank account,, books will show the date it was opened, 
witness would not venture to toll exact date, it was opened 
in Riggs Bank, might have been at or about the time 
224 these minutes were written into the books. 

And thereupon the following transpired: 

“Mr. Pevser, If von have a checkbook, whv don't you 
offer it ? At this time, Your Honor, I think it is proper for 
me to say Captain Smtill’s books were in the possession of 
Major Bennett .and somebody turned these papers over to 
Mr. Pickford, and Pickford turned them over to Mr. Lesh; 
therefore, all of the papers are out of his possession and in 
the hands of the attornev. 

“Mr. Chester A. Bennett. If Your Honor please, I have 
never had these papers. 

“Mr. Lesh. Major Peyser is misinformed. The papers 
upon which I am examining the witness were turned over 
to me for inspection by Mr. Hodgkins, secretary of the com¬ 
pany, by reason of the fact that Mr. Hodgkins was driven 
into our camp by reason of the fact that the rule- 

“The Witness: That statement is not true. 

“The Court: Well, you are a witness, Captain, and should 
answer questions. 

“Mr. Lesh: I will defer to the witness, Your Honor, and 
ask this question: 

“Bv Mr. Lesh: 

“Q. In what respect is that not true? A. Mr. Pickford 
went to the office of Major Bennett and got all the papers. 
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“By the Court: 

“Q. IIow do you know that ? A. Mr. Pickford told me 
that Major Bennett told him that, and we made repeated 
demand for the return of those papers.’* 

225 Thinks occasion for having form minute^ put into 
book was the opening of an account at the Riggs 
Bank, it not desiring to accept account unless proper reso¬ 
lution was presented; believes the first deposit is Septem¬ 
ber 22; with witness’ knowledge and consent and at his di¬ 
rection Hodgkins went to Riggs Bank to find out what their 
rules were in opening up an account and when found out 
told Hodgkins to carry out those instructions, d<jm’t know 
whether the minutes of September 21 were the | result of 
that, knows the transaction followed, minutes weife written 
and copied into book and deposit was made. 

Minutes of directors meeting of September 21, 1932, 
were exhibited to witness and he stated that they conformed 
generally to his recollection, and that he recognizes Hodg¬ 
kins’ signature as secretary, and thereupon the paid min¬ 
utes were offered in evidence, in the words and figures fol¬ 
lowing: 

i 

22G Meeting of the Board of Directors Hotel I^afayette, 
Incorporated, Washington, D. C. 

I 

A meeting of the Board of Directors of the Hot^l Lafay¬ 
ette, Inc., was held in the office of the President in the Hotel 
Lafayette, 16th and Eye Streets, Washington, D. C., Wed¬ 
nesday, September 21, 1932. The following directors being 
present, it constituted a quorum: 

Walter Fletcher Smith, I 

T. R. Van Horn, 

Henry B. Hodgkins. 

L"pon motion duly seconded, the President was authorized 
and directed to open a bank account with the Riggs Na¬ 
tional Bank, Washington, D. C., for the purpose of han¬ 
dling the funds of the Company. 

Upon motion duly seconded, the President, Walter F. 
Smith, and the Secretary and Treasurer, Henry Hodg¬ 
kins, were authorized and directed to deposit all 
the Company with the Riggs National Bank. A 


hinds of 
1 checks 
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of the company to be signed as follows: Hotel Lafayette, 
Inc., bv Walter Fletcher Smith, President. The Secretary 
and Treasurer was authorized and instructed to endorse all 
checks of the company as follows: 

For deposit, Hotel Lafayette, Inc., by Henry B. Hodg¬ 
kins, Secretary and Treasurer. 


Upon motion duly seconded, the Secretary was instruc¬ 
ted to file with the proper officers of the Riggs National 
Bank, Washington, D. C., a certified copy of these minutes, 
authorizing the necessary signatures to all checks and the 
endorsement on all checks for deposit, and he was author¬ 
ized and instructed to comply with any and all require¬ 
ments of the Riggs National Bank regarding the opening of 
the Company’s account with this institution. 

There being no further business, the meeting was ad¬ 
journed. 


Attest: 

(Signed) HENRY B. HODGKINS, 
Secretary. 


President. 


227 Cannot tell whether Van Horn was present at the 
directors’ meeting of September 21. 

And thereupon, the entire minute book of Hotel Lafay¬ 
ette, Inc., a Maryland corporation, was offered in evi¬ 
dence and, while not physically incorporated herein, it is 
hereby made a part of this Statement of Evidence, with 
like effect as if set out at length herein and with leave to 
each of the parties to make such reference or references 
thereto as may be desired in the Court of Appeals. 

228 The witness does not remember whether Van Horn 
was present at the directors’ meeting of September 

22, 1932; he believes it to be true statement of the last men¬ 
tioned minutes that the President stated that the consent 
for the transfer of the lease from himself to the Hotel 
Lafayette, IiH*. had been secured from Pickford, and had 
been properly executed, signed, sealed and delivered on 
July 9, 1932, to Bennett, one of the trustees under the lease, 
and that it was then in his possession; does not mean be¬ 
lieves it to be true that he made that announcement but that 
the consent was then in Bennett’s office; counsel for the de¬ 
fendant Pickford thereupon stated that he did get the con- 
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sent from Bennett, made demand as counsel for Pickford 

that it be turned over to him; asked to verify his statement 

that the consent was executed in Julv with the fact' that it 

* 

is dated August 9, witness replied his recollection wjis Ben¬ 
nett had the paper drawn up and had it in his officb some¬ 
time before he secured Hodgkins’ signature, he is npt posi¬ 
tive of that, witness did not draw the consent himself with 
Pickford’s consent, don’t know whether Seal was pin that 
matter, Bennett the only one witness knew, so far |as wit¬ 
ness knows it was drawn in the office of Bennett an|d Seal, 
and witness understood getting the consent was pari of the 
corporation and Bennett was representing witness pi form¬ 
ing corporation; when Bennett got consent there \jere no 
strings tied to it, not a qualified consent, nothing to bje done, 
as matter of fact Pickford had agreed with witness (that he 
would sign the consent, believes Bennett talked with Pick- 
ford about it “and Mr. Ford and he drew up the jpapers 
and signed them”, witness didn’t think there was anything 
wrong; witness had 998 shares of the new corporatibn and 
offered some of the stock to Pickford as a consideration for 
permitting witness to operate hotel, hotel funds toj be di¬ 
vided first to payment of expenses, and then to payffient of 
taxes and expenses, but Pickford never accepted 
229 that; thinks first positive knowledge that Pickford 
had signed consent was after Bennett had |turned 
papers over to Pickford and Pickford had turned thetn over 
to Lesli, witness asked Bennett then whether papers had 

been dulv executed, before that don’t believe took anv ac- 
• * » 

tive steps to find out whether had been executed or not, then 
asked him if it be true that the consent had been dujly exe¬ 
cuted and he said it had; meantime a number of proposi¬ 
tions had been bruited back and forth between witnejss and 
Pickford, including proposition that would call in Howard; 
can’t tell whether negotiations with Howard were ip. Sep¬ 
tember while Bennett and Seal had property as trustees, 
deal went so far that Percy Marshall, representing Hbward, 
drew a formal agreement to carry it out, and Lesh, repre¬ 
senting Pickford, revised it, proposition of Howard came to 
witness from Pickford by Howard, Howard had his conver¬ 
sation with Pickford, witness not present, Howard brought 
the proposition to witness and said Pickford was toj sit on 


witness and wanted Howard to get into hotel proposition 
with witness and to know if witness would object to Howard 
managing hotel, witness said no, they went to Marshall’s 




1G0 


HOTEL LAFAYETTE, INC., ET AL., VS. 


office and with particulars given to Marshall by Howard a 
contract was drawn up and very nearly consummated, it 
was sometime previous to witness’ agreement with Pick- 
ford of October 7, “all of this was not in order after that, 
or invalidated”, draft of proposed Howard agreement be¬ 
ing exhibited to witness, he stated that he recognizes its 
terms, in general, as the terms that were under considera¬ 
tion with Howard; witness visited Marshall’s office 
230 with Howard, thinks Marshall was about two davs 
in drawing up several agreements, and on second day 
Howard decided it would be to his best interests to continue 
as manager of Cairo Hotel, it was Howard’s declination that 
determined this negotiation, and the date was sometime 
about the time that Bennett and Seal turned the property 
back to witness, and it was thereupon agreed between the 

m 

parties that September 22 was the date that Howard with¬ 
drew; witness does not know whether since September 22, 
1932, any of the persons who had negotiated to be witness’ 
successor in interest included the payment of the back rent 
in what they were to do, believes one or two of the proposi¬ 
tions contemplated paying $2,875 out of the $7,800 that was 
due Piekford for the three months rent in arrears, and that 
that was to be added to whatever the cost of the furniture 


would be in the transaction, that they were to assume this 
amount, for example, the deferred payment of $23,500 and 
the back rent of $7,800, that they were to assume $23,500 
plus $7,800, thinks that was Piekford’s proposition but is 
not sure, thinks all of those parties came to witness as pro¬ 
spective purchasers under conditions which witness would 
name, can’t tell which outsider was willing to assume pay¬ 
ment of back rent as part of his obligation; Lucas was act¬ 
ing for Piekford, he brought the parties to witness, got 
Budd, Gossler, Young, Lucas is hotel broker, thinks he 
would know the details of propositions from outsiders bet¬ 
ter than witness, does not mean to sav that witness is igno- 
rant of them but “I don’t know who assumed the rent for 


the three months, if there was one”, recollection is that one 
of those parties, or maybe two, agreed to assume this obli¬ 
gation,! can’t say positively because was not present 
231 when they spoke to Piekford; Lesli on behalf of Pick- 
ford insisted that Bennett and Seal surrender the 


property to witness before any agreement was closed with 
Howard, that is not witness’ belief, not his understanding 
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or belief, understanding of occasion for Bennetij and Seal 
turning property back is that it was Pickford’b insistent 
request, lie said, “You will give the lawyers all Ihe money 
and there will be nothing left for you and me”, ^hat is the 
reason they turned it back. | 

The stock certificate book was identified by witness and 
his attention being called to the fact that there arje no Fed¬ 
eral tax stamps upon the stubs of either side or Elsewhere 
in the book with reference to the original issub of 1000 
shares, he was asked to explain that, and replied, “I didn’t 
know it was necessary, to tell the truth”, had not been ad¬ 
vised that it would become necessary at sometime to attach 
stamps, no one had spoken to him about a Federal tax at 
all, neither Bennett nor Hodgkins; understood there was 
some regulation that you had to pay a percentage on the 
capital stock, don’t know to whom, judges to the State of 
incorporation, don’t know, to some Government; a^ked who 
he understood that from, witness replied, “Let mb explain 
to you, Mr. Lesh. The organization of this stock company, 
and the issue, and all that, to comply with certain require¬ 
ments, was all prepared in Major Bennett’s officcj, the de¬ 
tails of what was required on those stubs, and tfie certifi¬ 
cates, I am not familiar with”, understands ther^ is a tax 
on stock that is issued, on capital stock, has no knowledge 
of what it is or how much it is to be paid, has no definite 
understanding with reference to when that had to be paid, 
asked for his best understanding he replied, at the time the 
stock was issued but that is only his inference from the or¬ 
ganization; asked if he was making any efforts at ^>r about 
the time the stock certificates were written to finance this 
through the issuance of the stock, he replied, “No, 
232 I didn’t go to anybody with the stock”, don’j; believe 
he took the stock certificates to New York wfith him, 
is not sure that he did, does not recollect whether hie did or 
not, but understood that if he needed funds the stock could 
be used, but did not attempt to use it or to raise rponey on 
it; asked from whom he learned of the requirement of the 
State to pay the tax on the stock, he replied, “Well, I have 
known—I have been operating in Cuba—Havana, Cuba— 
and I know from my experience down there that ^ve have 
to pay on a stock issue. That is the only positive knowl- 

11—6476a 
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edge I have of the payment of tax on stock. In Cuba we 
had to pay when the issue was issued, a certain percentage 
of the capital stock”, he hasn’t deferred the payment of 
this tax on this stock issue, it was never demanded of him 
that he knows of, has no explanation of why he deferred it, 
to his best recollection no request was ever made upon him 
to pay it, don’t know whether it is customary to make re¬ 
quests, where had been operating before came to "Washing¬ 
ton in 1929, were compelled to pay tax at the time of the 
issuance of stock; at or about this time witness was sorely 
pressed for present money: witness’ payroll was not kept 
up to date while he had hotel in operation. 

The witness being asked, on further cross examination, 
whether his payrolls were kept up to date prior to October 
7, 1932, making it become necessary for Pickford to guar¬ 
antee the public utilities in order that the service be con¬ 
tinued at the hotel, witness replied that he did not know’ 
what Pickford did vdth the public utilities companies, that 
he did not guarantee the payment of the services during wit¬ 
ness’ operation of the hotel, w r as not notified that the serv¬ 
ices would be discontinued during witness’ administration, 
and thereupon the following transpired. 

233 “Q. Are you distinguishing between your admin¬ 
istration and- A. Before Mr. Pickford took pos¬ 

session. 

Bv the Court: 

“Q. When did he take possession? Do you mean before 
October 7th? A. Yes; it all happened before October 7th. 

“Q. You mean it took place between September 26th and 
October 7th? A. Yes, sir.” 

234 Recalls the suit filed in the Municipal Court at the 
same time that the attachment w r as filed, and witness 

went down there with Brashears, his attorney, and he iden¬ 
tified the plea which he filed in the Municipal Court case, 
and the same was thereupon offered in evidence, in the 
words and figures following: 


THOMAS H. PICKFORD, ET AL. 


163 


235 In the Municipal Court of the District of (jolumbia. 

L. & T. No. 515993. I 

■ i 

Thomas H. Pickford, 16th & Eye Streets, N. W.[ Washing¬ 
ton, D. C., Plaintiff, 

vs. | 

Walter Fletcher Smith and Hotel Lafayette, Inc., (a 
Corporation), 16th & Eye Streets N. W., Washington, 
D. C., Defendants. 

Answer of the Defendants. j 

District of Columbla., 55 : 

The Hotel Lafayette, Inc., a corporation, by its President, 
Walter Fletcher Smith, and Walter Fletcher Smith, hereby 
answers the complaint of the plaintiff above and states that 
it has a good defense to the cause of action herein stated, 
.denying* that they are withholding possession thereof from 
the plaintiff, and they say that the plaintiff should not have 
judgment for possession for the reason that on tljLe 7th day 
of October, 1932, the defendant Smith accepted aj proposed 
contract made to him by the plaintiff and entered ijnto a con¬ 
tract of that date with respect to the premises in accord¬ 
ance with which contract he, on the 7th day of October, 1932, 
delivered into the possession of the plaintiff the! premises 
hereby sought to be possessed. 

Wherefore the defendant prays that the complaint of the 
defendant be dismissed. 

HOTEL LAFAYETTE, INC.' 

(Signed) By WALTER FLETCHER SMITH, 

President 

236 (Signed) WALTER FLETCHER SMITH. 

Subscribed and sworn to this 11th day of October, 1932. 
(Signed) HELEN A. LOSANO,| 

[ seal .] Notary 1 Public, 

(Signed) EDW. S. BRASHEARS, 

Atty . for Defendant. 

A true copy test: 

(Signed) BLANCHE NEFF, 

[Clerk. 
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It was the custom of Hodgkins, the auditor, during 
the periods about which inquiring, September, Oc¬ 
tober and November, 1932, to make up detailed statements 
of receipts and disbursements, witness received copies of 
a great many of them, can't tell that he did of all of them, 
and the group being exhibited he identified same and they 
were offered in evidence for the purpose of showing that 
such reports for September 18, 1932, to September 20, 
1932, inclusive, were addressed to Bennett and Seal, trus¬ 
tees, from October 1, 1932 to and including October 7, 1932, 
they were addressed to United States Marshal, and after 
October S, 1932, they were addressed to T. H. Pickford. 

Witness never made any protest that these papers were 
improperly captioned, thinks he got copies of them, made 
no protest that the caption was not proper. 

Witness thereupon iden-ified a letter from witness to 
Pickford dated November 22,1932, which was offered in evi¬ 
dence in the words and figures following: 


23S Hotel Lafayette, 

Sixteenth Street at Eye Northwest, 
Washington, D. C. 

November 22, 1932. 

My Deal Mr. Pickford: 

I have been asked bv the manufacturers and distributors 

* 

of such items as book matches, menu cards, and postal cards 
—all of which were made for the Hotel Lafavette and bear 
the name and address, as well as the picture of the building 
—to pay the bills for this material. 

It does not seem quite right that I should pay these 
bills, as these different advertising mediums cannot 
be used for any other concern or institution than the Hotel 
Lafayette. Therefore I shall appreciate it very much if 
you will make arrangements with the manufacturers and 
distributors referred to and pay these bills, relieving me 
of the embarrassment of having to make some excuse to 
them for these obligations not being paid. 

Yours trulv, 

(Signed) ! WALTER FLETCHER SMITH. 

239 He explained that he did not consider it right for 
him to meet the bills mentioned because the materials 
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mentioned in the letter were postal cards with a copy of the 
building, a picture of the building with return for guests, 
and used by people continuously after the operation was 
taken away from witness, consequently he thought, as stated 
in the letter, they should be paid for by the pepple operat¬ 
ing the hotel because they could not be used for any other 
purpose, guesses they were ordered a year before, and at 
the time of that letter, November 22, witness (expected to 
get the hotel back. | 

On re-direct examination, the said witness Walter 
Fletcher Smith, further testified that when he bought the 
hotel the money was not paid to Pickford, he paid $50,000 
cash and subsequently paid $53,000 on the principal and 
$3,000 on the interest, to about $78,000, paid that on the 
purchase price, Pickford was not the owner of the notes at 
that time, he bought from the Lafayette Hotel Company, the 
Delaware corporation, witness dealt with Gordon in paying 
the notes, paid a note in April, 1932, between the 1st and 
10th, $5,500 was paid in the National Savings & [Trust Com¬ 
pany to the credit of Pickford, that is the last note witness 
paid, the Trust Company gave witness the noie; witness 
knows Pickford’s signature, he did not receive (from Pick¬ 
ford Pickford’s letter of December 10, 1932, addressed to 
Howard, and which has already been put in evidence, How¬ 
ard gave it to witness as soon as witness returned from 
Havana, recognizes Pickford’s hand-writing; Jilso recog- 
nizes Pickford’s hand-writing on a tax bill whiph was put 
in evidence as Exhibit No. 23 subject to the genjeral objec¬ 
tion that plaintiff has not proved his contract or the breach 
of it, all of plaintiff’s exhibits going in subject to that 
objection. 

240 Since the trial of this case, counsel for both sides 
have been changed and thus far it has been impossi¬ 
ble to find the original tax bill offered in evidenc^ and coun¬ 
sel agree that if same is found, either side may jmake such 
reference or references thereto as may be desired in the 
Court of Appeals, even though not copied into this State¬ 
ment of Evidence. 

241 Learned within the last three weeks when Howard 
gave witness the letter of December 10, 1932, that 

Pickford had written that letter to Howard; when witness 
was in the hospital was told by Lucas that Pickford had 
entered into a contract with Ford, did not know 1 it during 
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the period that the advertisement of the foreclosure of the 
chattels was running:, was told about it in the hospital, 
about December 17 or 19. 

And thereupon the following occurred: 

242 “Q. Did any of the persons dealing with you for 
the purchase of the personal property and the lease¬ 
hold effects ever make an offer to vou? A. Thev did. 

“Q. Or to anybody else, through an agent? A. The three 
of them—I don’t know whether they made offers, or not; 
Mr. Gossler and Mr. Budd—Mr. Budd, in the first instance, 
told me that he had been negotiating with Mr. Bickford. 
Then he came back to see me. Mr. Bickford told me that 
he had sent Budd to me.” 

243 Know of no offer that came to witness direct from 
Bickford, Budd first came to witness and told about 

having business with witness, asked witness to talk to 
Bickford, Budd never came back; had same experience 
with Gossler, he said wanted to trade with witness, took 
him over to witness’ attornev and had a lone; conference, 
he never came ,back; there was no direct offer to witness; 
is not sure whether those people talked with witness before 
or after November 12. 

And thereupon the letter dated November 12, 1932, from 
T. H. Bickford to Jefferson L. Ford was offered in evi¬ 
dence, and is in the words and figures following: 

244 November 12, 1932. 

Mr. Jefferson L. Ford, 

Washington, D. 0. 

Dear Sir: 

I agree to lease you the Lafayette Hotel for a term of 
ten years at $30,000.00 per annum, payable $2,500.00 
monthly in advance, I to pay the taxes for the year 1933. 
Thereafter you hre to pay the taxes throughout the term 
of the lease, and you to have possession on or before De¬ 
cember 15, 1932. The rent to commence January 1, 1933. 
For the first month’s rent I agree to accept the note of the 
tenant payable on or before six months after date. It is 
understood that I reserve my apartment on the roof, and all 
the furniture contained therein, and that I am to have gas, 
light, and heat without cost to me. 
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I agree to sell you the furniture contained irji the Hotel 
for $32,500.00, payable $5,000.00 in cash and the balance 
at the rate of $250.00 or more per month, with interest at 
the rate of 6% per annum until paid, with the option of 
paying more at any time. 

This agreement is made subject to an optioh given by 
me to Walter Fletcher Smith to take over the Hotel at any 
time up to December 7, 1932, by paying me all back rents 
due, as well as the amount due on the furniture. 

I understand that you are to organize a corporation for 
the purpose of making the lease and assuming [the obliga¬ 
tions hereinbefore set out, and I agree that 411 of your 
rights growing out of this contract may be assigned bv 
you to such corporation and that your personal liability 
hereunder will cease upon the assumption of such liabilities 
by such corporation. This corporation is to be organized 
for the purpose of operating the Hotel and yo4 arc to be 
the president and general manager. 

If the above meets with your approval, we will prepare 
the necessary papers and you can make a deposit of 
$1,000.00, which will be returned if Walter Fletcher Smith 
takes advantage of the aforesaid option. 

Yours truly, 

(Signed) * T. H. PICKFORD. 

I also agree to allow you $500 for instal-ing entrance on 
the Eve St. front. 

V (Signed) T. H. PICKFORD. 

245 Major Bennett handled the matters in jthe Mary¬ 
land corporation, witness handled none of the legal 
matters, the typewriting of the minutes of the stockholders’ 
meetings was done in Bennett’s office, witness pijepared no 
corporate papers whatsoever, does not know iby whom 
Hodgkins is employed at the present time, turnedj the books 
and records over to Hodgkins at the time th4 Marshal 
turned the property over to him, the books were in the office 
of the Lafayette Hotel and the papers in Bennjett’s pos¬ 
session, Bennett told witness he took them to Lesh, said he 
gave them to Pickford and Pickford turned thein over to 
Lesh, Hodgkins and witness went over to see Beniiett about 
it, he said he tried to get the papers from Lesh pnd could 
not do it, it was wrong for Lesh to retain them, that was 
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Bennett’s explanation, witness did not make any demand on 
Lesh, and therdupon the following transpired: 

246 “Q. I am not making any reflection on Mr. Lesh 
either. Then the papers got out of your hands by 

your attorney, Mr. Bennett, and got into the hands of Mr. 
Lesh? A. They were given by Mr. Bennett to Mr. Pick- 
ford, and bv Mr. Pickford to Mr. Lesh. 

“Q. And that is the reason you haven’t the original 
papers? A. Yes, sir. 

“Mr. Lesh: The record shows that each time counsel has 
been referring to the contract he has been indicating Mr. 
Pickford’s consent to the assignment. 

“Mr. Pevser: Yes.” 

247 On further cross-examination, the said witness 
Walter Fletcher Smith, further testified that he 

thinks it was December 20 that he entered the hospital, is 
not sure how long he remained, believes a week and a day, 
and his best recollection is that it was between the 20th and 
27th of December that he learned of the transaction between 
Pickford and Ford, didn’t hear that there was to be a fore¬ 
closure, before went to Cuba witness’ attornevs did not tell 
him they had been informed Pickford was not going to 
stand on his possession but was going to have a foreclos¬ 
ure after the 60 days, don’t think Lucas brought him that 
information, after Pickford agreed to the extension after 
December 7 witness understood he would foreclose, and that 
the place would have to be advertised, that was witness’ 
understanding all along, understood that after the Marshal 
first took possession, understood that from the time wit¬ 
ness signed the agreement in October, at the time of sign¬ 
ing the agreement it did not occur to witness whether he 
would get any agreement in addition to that, first occurred 
to him when realized would not be able to meet Pickford’s 
requirements on December 7, then occurred to him that he 
was going to get something additional, understood if did not 
get the agreement place would be taken away before De¬ 
cember 7, Luc&s did not come back and tell witness after a 
conversation with Pickford that Pickford knew he would 
have to foreclose after December 7, and that witness would 
get some additional time, Lucas told witness Pickford 
wanted him to have the hotel back and was willing to give 
it to witness just as anyone else, that was the beginning of 
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the December 7 extension, Lucas came back with matter 

altered bv Pickford and finally came back with! an agree- 

ment, don’t think authorized and requested Peyser and 

Jacobson to ask Lesh for an extension of time [bevond 60 

* 

days, thinks it was done through Lucas, is not sure, 

248 Lucas was the agent representing Piekfon|l, he came 
to witness a half dozen times on that question, wit¬ 
ness might have spoken to Peyser and Peyser to jLesh, was 
trying to get an extension, does not remember whether got 
any message back from Lesh through Peyser or otherwise, 
about an extension. 

On redirect examination, the said witness Walter 
Fletcher Smith further testified that the two jetters he 
spoke of as completed proposition are an unsighed letter 
addressed to F. E. Lucas dated December 1, 193^, and un¬ 
signed carbon copy of a letter likewise addressed qnd dated, 
which are in the words and figures following: 

249 Hotel Lafayette, Sixteenth St. at Eye Northwest, 

Washington, D. C. j 

Dec. 1, 1932. 

Mr. F. E. Lucas, 

Lafayette Hotel, Washington, D. C. 

Dear Mr. Lucas : 

You are hereby authorized by me to take such steps as 
may be required to assure Mr. Pickford that a deposit of 
$10,000 by me will be made for the following purposes: 

The sum of $5,250 is to be paid to Mr. Pickford for the 
two months rent, namely for Oct. and Nov. 1932 together 
with two monthly payments on the furniture and fixture ac¬ 
count, the total of all to be $5,750. This is in accordance 
with vour understanding with Mr. Pickford todavL 

I will take a 10 year lease in the name of a corporation, 
said lease to begin December 1, 1932 and with a) renewal 
clause for ten additional years at a rental to be agreed on 
at least six months prior to the expiration of the original 
term. 

The rental for the first term of ten years is to pe $2,500 
per month, it being understood that the rental sh^ll begin 
January 1, 1932. 

Mr. Pickford is to pay the taxes for the year 1933 and 
thereafter I will pay all the taxes for the remainder of the 
lease. 
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It is understood that there is now a balance of $24,453 
due on the furniture and fixtures and that I owe $8,000 in 
rent for the months of July, August and Sept. 1932, making 
a total of $23,453 due Mr. Pickford and which I will pay at 
the rate of $250 per month with interest beginning January 
1933 and continue such payments until all are completed. 

I also owe Mr. Pickford approximately $4,100 for money 
he has expended since he has been operating the hotel and 
this I will pay him cash. I am to have the option to cancel 
all of these payments by a cash payment satisfactory to 
Mr. Pickford. 

I will pay the rent for January and February 1933, to¬ 
gether with the payments on the furniture account, total¬ 
ling $5,500 on Jan. i, 1933. 

You are authorized to call upon such creditors now hold¬ 
ing accounts against me as may be necessary to acquaint 
them with the foregoing agreement between Mr. Pickford 
and myself. 

Verv trulv vours, 

•» * * * 


250 Hotel Lafayette, Sixteenth St. at Eye Northwest, 

Washington, D. C. 

December 1, 1932. 

Mr. F. E. Lucas, 

Lafayette Hotel, Washington, D. C. 

Dear Mr. Lucas: 

You are hereby authorized to take such steps as may be 

necessary to assure Mr. Pickford that a deposit of $10,000 

will be made by me for the following purposes. 

I will take a ten vear lease of the Hotel Lafavette in the 

* • 

name of a corporation, said lease to begin as of December 
1, 1932, at a rental of $2,500 per month, said rent to begin 
as of January 1 , 1933. The lease is to contain an option to 
renew for another term of ten years at a rental to be agreed 
upon at least six months prior to the expiration of the origi¬ 
nal term. 

I will pay the rent for the months of January and Feb¬ 
ruary 1933 amounting to $5,000 at the time of executing the 
lease and will also pay the two payments for those months 
on the furniture account amounting to $500, making a total 
of $5,500 to be paid by me at the time of executing the lease. 
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It is understood that there is to be no rental for the month 
of December 1932. 

Mr. Pickford is to pay the taxes for the year 1^33. Be¬ 
ginning with the year 1934 I am to pay all of the taxes. 

There is now a balance due Mr. Pickford on the furniture 
and fixture account amounting to $24,453.00 and I bwe back 
rent for the months of July, August and September 1932 
amounting to $8,000, making a total of $32,453.00. This 
amount I will pay at the rate of $250 per month, <^ach pay¬ 
ment to include interest from date, it being understood 
that the payments for the months of January and February 
1933 shall be made on the execution of the lease. 

I also agree to reimburse Mr. Pickford $4,100 fqr money 
he has expended during the time he has operated the hotel 
and will pay this at the rate of $100 per month beginning 
January 1933 and continue all payments on a monthly basis. 
It is understood that I am to have the option of making a 
cash settlement of all unpaid balance at any time ujion mak¬ 
ing such payment as shall be satisfactory to Mr. pickford. 

You are authorized to call upon such creditors as may be 
necessary to acquaint them with the foregoing agreement 
between Mr. Pickford and me. 

Verv truly vours, 

- 1 -. 

i 

251 Lucas gave witness those two letters. 

And thereupon, on question by the Court, the wit¬ 
ness further testified that he thought December 16 was the 
night he came through Washington, thinks the train was 
due after midnight, is not just sure, thinks changed trains, 
no, took the same train, thinks stayed here about an hour, 
can’t say positively that was the 16th, thinks sd because 
stayed in New York three days, came over to Washington 
just as soon as could leave there, thinks got to New York on 
the 17th. 

And on further redirect examination, the said witness, 
Walter Fletcher Smith, testified that his purpose in going 
to New York right awav was that he had cabled the monev 
to pay Pickford to the bank there, the purpose to be 
ready to take over the business as had to fulfill hib part of 
the contract. 

By F. E. Lucas: That he is a hotel broker, knows Smith 
and Pickford, the former 2% years and the latter 6 or 8 
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months, don’t know that lie was called in bv anvone to 
negotiate as agent for the Hotel Lafayette, he went into the 
deal and put over the deal, first saw Capt. Smith, then Pick- 
ford, asked if Smith told him to go to see Pickford, he re¬ 
plied “Well, we worked out a deal to submit to both 
parties,” started working with Smith perhaps a year ago, 
more than a year ago, submitted an offer to Pickford, pre¬ 
sented one from Budd and from Young of Lynchburg, 
Young’s was in writing, did not present the Budd offer to 
Pickford in writing but had it in writing from Budd, talked 
to Pickford about it, either in August or September, thinks 
it was around that time, real negotiations came along later, 
probably in October, is sure it was October, might have been 
the early part of November, Pickford requested witness’ 
broker to obtain some information about Budd’s finances, 
which was done by his bank by wire, and reply was 
252 entirely satisfactory, Pickford said, “He would bet¬ 
ter talk to Mr. Budd privately” and he did so, after 
that heard from Budd manv times, even as late as ten davs 
ago; witness identified Young’s signature on letter dated 
November 29, which was thereupon offered in evidence, 
subject to objections on behalf of Thomas H. Pickford and 
Jefferson L. iFord, Jr., and is in the words and figures 
following: 
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Lynchburg, Virginia, November 29, 1932 


Mr. T. H. Pickford, 

Lafavette Hotel, Washington, D. C. 

Dear Mr. Pickford: 

I will make you the following offer for a lease on the 

Lafavette Hotei: 

•• 

1. I will form a corporation which will lease the hotel 
for a term of ten vears beginning Januarv 1, 1933, said 
lease to have an option to renew for another term. 

2. The rental shall be $2,000 per month for the year 1933 

and thereafter $2,500 per month plus half the taxes each 

year, it being understood that you are to pay the taxes for 

the vear 1933 while business conditions are so bad. 

* 

3. I will purchase the furniture and equipment at a price 
of $32,000 and pay for same at the rate of $250 per month 
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until all payments are completed at which time I amjto have 
a clear title to the furniture and equipment. 

4. At the time of executing the lease, I will pay iyou the 
rent for the months of January and February 1933 tjogether 
with the payments of $250 for each month on the furniture 
and equipment account and beginning with March |933 the 
payments for rent and furniture are to be met on the first of 
each month in advance. 

5. It is understood that if you obtain possession of the 
property on or about December seventh that you are to give 
me possession immediately but that the actual rental shall 
not begin until January 1, 1933. 

6. It is understood that the above offer and your accept¬ 
ance is predicated on you obtaining possession of the 
property as you now anticipate. 

Very trulv yours, 

(Signed) * A. F. YOyNG. 

Accepted by-. 

Date-. 

254 Pickford said he would like that offer to coi^ie from 
Capt. Smith if possible, witness went backj to his 

hotel and re-wrote the offer, making it to Smith witji essen¬ 
tially the same terms, he presented it to Pickford. 

Thereupon plaintiffs offered in evidence a letter dated 
December 2, 1932, addressed to Pickford signed by Lucas, 
which subject to the objection that it was only something 
presented to Capt. Smith, was received in evidence, in the 
words and figures following: 

255 Lafayette Hotel, 


Washington, D. C. 


December 2, 


Mr. T. H. Pickford, 

Lafayette Hotel, Washington, D. C. 


1932. 


My Dear Mr. Pickford : 

i 

After I succeeded in working out an agreement between 
Capt. Smith and you yesterday whereby he is to h^ve the 
hotel returned to him, I had a conference with certain of 
his creditors in an effort to postpone taking any legal steps 
against him or the hotel. I found them entirely willing to 
delay any contemplated action provided that it ^id not 
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extend beyond the final date or the expiration of your 
agreement with Capt. Smith which they understood to be 
December 7, 1932. 

In my conference with you last evening in your apart¬ 
ment you expressed a desire to let the final completion of 
the matter go over until the arrival of Capt. Smith’s daugh¬ 
ter the early part of next week and that you would then 
complete the matter. 

This morning I have had further conferences with the 
attorneys for! the creditors of Capt. Smith and because 
of the necessary delay, with the possibility that a few addi¬ 
tional days may be required on account of the fact that 
vour attornev is a verv busv man, they have asked me to 
obtain an extension of ten days in respect to your agree¬ 
ment with Capt. Smith which will expire on December 7th, 
so that there may be ample time to complete all details as 
rapidly as possible and yet not work any injury to any one. 

Mav I ask that vou grant such an extension to the agree- 
ment with Capt. Smith which will expire on December 7th 
and have it expire on December 17th, 1932. 

I can assure you that Capt. Smith is and will be ready to 
complete the terms of the agreement as rapidly as the 
necessarv details involved and the affairs of the various 
parties can be brought to a focus. 

Verv trulv vours, 

(Signed) ' ‘ F. E. LUCAS. 

Approved and accepted bv: 

(Signed) WALTER FLETCHER SMITH. 

256 Witness took the last mentioned letter to Pickford 
who said that would have to go a little bit higher on 
rent, but took the copy, not the one directed to witness but 
the one he is submitting in evidence and returned the other 
one to witness, Pickford did not say that he and Ford had 
entered into a contract, witness did not know that they had, 
and witness did not know that Pickford had written the let¬ 
ter dated December 10, saying he could not deal at that 
time, had further conversations with Pickford but not that 
day, took up with Pickford the question of extension of the 
60 davs; the same dav that agreement from Young was ob- 
tained, November 29, Smith asked witness if he could get 
through a deal on the same terms the other people had of¬ 
fered, witness immediately went to Pickford and asked if 
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he would make an agreement with Smith, Pickford said he 
would provided it was a satisfactory one, witness! went to 
work then and prepared an offer in writing and submitted 
it to Pickford, which is the December 1 letter, Pickford told 
witness to come back in a little while and he would talk with 
him further about it, went back in perhaps an houf of such 
matter, Pickford made a few corrections in it with! his pen 
in witness’ presence, witness took it back to tljie book¬ 
keeper’s office and re-wrote it embodying Pickforjd’s sug¬ 
gestions, took it back to Pickford who said he wanted to 
present it to his attorney for approval, witness went back 
to see Pickford later in the afternoon, he said Le^h could 
not see him that afternoon but would the first th^ng next 
morning at nine o’clock, witness saw Pickford t|he next 
morning perhaps around nine or ten o’clock who skid that 
Lesh said an extension so far as he could see was <jtll o. k.; 
witness skipped a little something, prepared that day a 
letter asking for a ten day extension of the October 7 agree¬ 
ment which terminated as witness understood on De- 

257 cember 7, witness does not have that here, that was 
the letter which Pickford again took down to Lesh, 

“he said that the agreement was, as I know of, was p. K.”; 
then witness prepared this letter in duplicate, had Smith 
sign one copy and left space for Pickford to sign it after 
had gotten that approval on extension, expecting to ex¬ 
change copies so Pickford would have the original in his 
files and Smith would have the carbon copy back witjh Pick- 
ford’s signature, Pickford said Lesh had objected to his 
signing it but that the extension was 0. K. and to gc^ ahead, 
witness told Pickford that Smith had to go to Cuba to get 
his monev and that he wanted to be safe and be sure,he was 
going to get the extension. I 

And thereupon Pickford and Ford, by their counsel, made 
the following objection: j 

258 “Mr. Lesh: Your Honor, in so far as that bration 
involves an assent—I am not quite sure that it does— 

but in so far as it is thought to be evidence of an assent 
on the part of our client to that agreement dated December 
1st, of which two drafts are there before Your Honqr, it is 
objected to as an attempt to show an oral assent to amagree- 
ment for the leasing of real estate for 10 years. Ancj if the 
testimony is supposed to show a similar assent td some 
other agreement, any extension of the old October 7th'agree- 
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ment, the same objection is made,—that it is an attempted 
oral assent to an agreement which now extends to the leas- 
ing of real estate.” 


259 And the Court received the said evidence subject 
to the objections and without ruling on them. 

Witness conveyed to Smith the conversations witness had 
with Pickford and also one pertaining to these letters later; 
after Pickford\s conversation with his attorney about the 
extension, he said that Lesli said it would be all right but 
that Lesli requested him not to sign it, therefore he did not 
care to sign it but it would be all right, did not have any 
further conference in regard to the Young letter, with ref¬ 
erence to two unsigned contracts Pickford said the one he 
had revised was satisfactory, the final draft, it was never 
signed, witness did not have Smith sign either of them, 
waited for Pickford to tell witness it was all right, did not 
have him sign after got them approved, and thereafter the 
following transpired: 


“The Court: Major, I can’t see that Mr. Smith is bound 
by that proposition. 

“Mr. Peyser: I was going to prove the deeds. It is 
different.” 


Witness further stated that the letter was written De¬ 
cember 1st, that was rejected because Smith wanted to 
purchase for himself. 

And thereupon the following transpired: 


260 “Q. Therefore, you prepared a plan for operation 

and sale and thereafter it was approved! 

“The Court: It is not necessary to go over the testimony 
alreadv given. 

“Mr. Pevser: Smith was not here on the 6th. 

“The Court: He was here on the first. 

“Mr. Peyser: Yes; on the first. I am asking when he 
first spoke to Smith himself about that proposition. 

“The Court: I just have difficulty in seeing how Mr. 
Smith is bound by this proposition; he never signed it. 

“Mr. Peyser: Do you mean Smith, or Pickford? 

“The Court: Smith. He never signed it. 

“Mr. Pevser: We are willing for him to be bound bv it. 
I am going into the conversation now between the 1st and 
the 6th. 


THOMAS H. PICKFORD, ET AL. 


177 


“The Court: Your position is that Mr. Smith 'was bound 
yesterday, and did as he pleased about it. 

“Mr. Peyser: No; he accepted it and went |to get his 
money. On the 6th he went to Cuba to get his fiionev; on 
the 16th he went to the National City Bank, or Wherever it 
was, to get his draft and thereafter was pushed but—in ac¬ 
cordance with that contract—that is what I say. [ 

“The Court: I have some difficulty in seeing now every 
one of them can be bound by what no one signed, | 

Mr. Pevser: I don’t think the Statute of Frauds would 
%/ 

apply in a case of this sort.” I 

i 

261 Witness further stated that had had ajtalk with 
Smith about this proposition every day, jthe terms 

were satisfactory to Smith, he made every effortj for four, 
five or six days without going to Cuba, he went to puba, wit¬ 
ness knows this because he told witness he was going and 
wrote witness four or five times from there, witness did not 
receive anv of the cables from Cuba, saw Pickford nearly 
everv dav while Smith was in Cuba, once or twice Pickford 
asked witness how Smith was getting along, told Pickford 
understood from Smith’s daughter Smith was getting 
along, the rest of the time friendly conferences, witness was 
not present when Smith’s daughter spoke to Pibkford, is 
not positive whether said anything to Pickford abcjmt Smith 
having obtained the money, thinks told Pickford Smith’s 
daughter had notified witness, and thereupon the following 
transpired: 

I 

262 “Bv the Court: j 

“Q. By ‘you think so’, you mean that is your recollec¬ 
tion? A. We talked so much. We met three timbs a day, 

and sometimes we mentioned this- j 

“The Court: You said you ‘think’. I just want to know 
whether that is your recollection ? A. That is my recollec¬ 
tion, that I did mention to Pickford that his daughter had 
informed me that he had obtained his money.” 

263 Witness does not remember any reply from Pick¬ 
ford, does not think he made any, does not remember 

any distinct reply, Pickford never told witness the reasons 
he did not close the bids with Howard, Budd or Yoi|mg, wit¬ 
ness never discussed that with Pickford. 


12—6476a 
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And thereupon, on cross-examination, the witness Lucas 
further testified that he made an affidavit in this case and 
in that affidavit stated that during the months of Septem¬ 
ber, October and November, 1932, he was authorized by 
Smith to negotiate the hotel and fixtures therein contained; 
is sure he knew before December 6th that there had to be a 
foreclosure, probably a few days before that, thinks Pick- 
ford told him a few davs before 6th that his attornev ad- 
vised him a foreclosure was the safest way, does not re¬ 
member discussing that with Hodgkins; for some little time 
prior to December 6 Hodgkins’ desk was in the same pri¬ 
vate office that Pickford had, was right in back of Pick- 
ford’s, thinks Hodgkins was facing Pickford’s back as wit¬ 
ness remembers; at the time Pickford corrected this con¬ 
tract he was sitting there, but most of the time the confer¬ 
ences were out in the lobby, in the corner or up in Pick- 
ford's apartment on the roof; remembers going there on the 
6th on Smith’s behalf for an extension of this sixtv davs, 
does not know that Pickford then mentioned that the law 
might give some additional time and he would have to have 
a foreclosure, he said that Lesh advised him that any time 
up to the sale the other party could come in and meet his 
obligations and the sale would have to be declared off; 
when the property was advertised witness sent Smith a 
copy of the advertisement after a few days, directing it to 
Havana, but the letter did not get through and get back to 
New York until long after Smith got awav so it was never 
opened by him down there, witness made no other 
264 effort to communicate with Smith, does not remem¬ 
ber that he told Smith’s daughter about it, would not 
sav that he did not, saw her two or three times between 
December 6th and 16th, and thereupon the witness was 
asked, “'Well, your relations with his daughter were not 
social, unless you saw her in relation to this matter, did you 
not?” and he replied, “Yes, absolutely”; saw her perhaps 
three or four times, about that time Pickford told witness 
he was not going to sign anything without consulting his 
attornev. 

And thereupon, on redirect examination, the witness 
Lucas further testified that he did not know that the daugh- 
ter had received word of the foreclosure and had cabled to 
her father, witness did not take any cablegram to the office. 
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And thereupon, counsel for Pickford producejl the paper 
entitled 44 Consent to Assignment of Lease”, Undersigned 
by Pickford under date of August 9, “without receding 
from my position that there is no delivery by {he produc¬ 
tion of it”, and counsel stated that he had gotten it from 
Bennett. 

By Chester A. Bennett: Is a member of the Bar of the 
District of Columbia, was attorney for Smith during the 
period of the formation of the Maryland corporation, had 
no connection with the preparation of the chaijter, should 
say last March Smith came to witness and presented char¬ 
ter that had been issued sometime during 1929, told witness 
he would like witness to go on and consummate the forma¬ 
tion and transfer of the properties to the corporation, 
Smith came to witness alone, had represented him before in 
another matter. 

Thereupon, plaintiffs offered in evidence a hitter dated 
October 7, 1932, addressed to Smith, signed by Pickford, 
and in the words and figures following: 

265 Hotel Lafayette, 

Sixteenth St. at Eye Northwest, 

Washington, D. C. 

October 7th, 1932. 

Mr. Walter Fletcher Smith, 

Hotel Lafayette, Washington, D. C. 

Dear Ser : 

If you will turn over the Hotel Lafayette and the furnish¬ 
ings to me, I will furnish the money necessary to make re¬ 
pairs and advances for operating, and pay you $200.00 per 
month for your assistance in helping to operate the hotel, 
and we will take 60 days to sell the lease and furniture. 

I will have the payments on the notes (Secured on Furni¬ 
ture) extended, and when sale is made you are to receive all 
money from, the sale of the furniture, after deducting all 
monies due me on rent and furniture. 
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Any time enuring the 60 days that you pay me all the 
money due on rent and furniture, I will turn over the hotel 

tO YOU. 

% 

I will pay taxes due in September 1932. 

Yours trulv, 

(Signed) ' T. H. PICKFOHD. 

I accept the above propositioin and hereby transfer to 
you all my right, title and interest in the furniture and 
lease, and put you in possession of the hotel. 

(Signed) WALTER FLETCHER SMITH. 

266 Witness further stated that you might sav he 
represented the corporation that sold Smith the 
property. Smith took the property over and witness rep¬ 
resented Smith from time to time, Smith paid $50,000 cash 
at the time he bought the properties and up to April 1, 
1932 paid twenty or $25,000 on his notes; about the time he 
made his payment on the last note in April, Smith came 
to witness about the matter, said things did not look so 
bright, and hq wanted to try his best to get the hotel to 
weather the storm, a great many hotels going into re- 
ceivership, consulted with witness on how he could realize 
something on his equity in the hotel, at that time the cor¬ 
poration was suggested, and that he get his equity into the 
form of stock, he had never realized anything on his lease 
and chattels when there was a first deed of trust on the 
lease, an original chattel lease on the chattels, “then we 
considered the matter and started in to organize the cor¬ 
poration ”, witness prepared by-laws and a contract be¬ 
tween Smith and the proposed corporation, witness pre¬ 
pared all of these papers, made the transfer of lease, con¬ 
sent to the transfer or bill of sale, a bill of sale and a 
transfer, and among other things the usual certificate 
under Bulk Sales Act, Smith said would not be able to 
execute that certificate because he and his business did 
owe some money, witness pointed out it would be neces¬ 
sary to give notice required by Code, and witness prepared 
appropriate notice, Smith took the notice to the hotel, wit¬ 
ness prepared all the legal papers; remembers the meeting 
that it was determined that witness was to be secretary, 
should say it was September 5th or 6th, Smith came to 
witness’ office one afternoon and said thought it was neces¬ 
sary to have a meeting that day, called his attention to the 
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fact that Seal who also had one qualifying sljare as did 
witness was at Ocean City, witness and Smitl|i sat down 
and outlined Smith to be President, witness to be 

267 Secretary, and “he to be Vice-President,” the by¬ 
laws were accepted, there were several Pther usual 

things, witness wrote them out on a yellow piece of scratch 
paper, never wrote any minutes except those on a yellow 
sheet of scratch paper, witness acted as Secretary at that 
meeting that day which Smith and witness attjended, no¬ 
body else attended; witness has been practicing law since 
1912, witness did not prepare “these” minutes,j they were 
presented to witness in his office by Hodgkins, arid felt that 
attaching his signature was a verification of tjhe fact of 
what transpired in witness’ office, and thereupon the fol¬ 
lowing transpired: 

| 

268 “The Court: Is there any waiver of thfe presence 
of stockholders in this? 

“Mr. Pevser: Thev were all present. 

m/ V JL 

I 

“The Witness: j 

l 

“A. Mr. Seal was out of town. 1 

“Mr. Lesh: But they do not appear to have b^en stock¬ 
holders, Your Honor, except as a result of a proceeding 
where they are recorded, because there is there recorded the 
minutes authorizing the original issuance of stocjv. 

“The Court: In that particular meeting? 1 

“Mr. Lesh: Yes, sir. 

“The Court: What had become of the original incor¬ 
porators? Were they directors, or trustees, or anything 
of that kind? 

“The Witness: Are you asking me the question!? 

“The Court: I am just wondering. I don’t bare who 
answers it. ! 

“Mr. Lesh: I think they were just apparently forgotten, 
the original incorporators. Mr. Smith appeare4 to hold 
this charter in his hands. 

“The Court: This charter came from Maryland? 

“Mr. Pevser: Yes; I have never seen this book before. 

“The Court: What does the Maryland law provide? 
Must they be directors? 

“Mr. Peyser: No, sir; it is not necessary for the di¬ 
rectors to be stockholders. 
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“The Court: Had there been anv stock issued at the time 
of this particular meeting? 

“By Mr. PeYser: 

“Q. Do you remember when the stock was issued, Mr. 
Bennett? A. I remember that I signed three stock cer¬ 
tificates. 

“Q. You signed three of those? A. Signed three 
269 of them. My recollection is that- 

“The Court: No date on it. 

“Mr. PeYser: No date on it. Let me take the book. 

“Mr. Lesh: No date on the stock. 

“Mr. Pevser: This stock is dated the 23rd of September, 
1923. 

“The Court: Was there anY certificate issued- 

* 

“Mr. Peyser: Undated. 

“The Court: Undated? 

“Mr. Peyser: Yes; and offered in evidence today by 
Mr. Lesh. 

“The Court: And endorsed? 

“Mr. Pevser: Not endorsed. 

“Mr. Lesh: The information that I attemtped to give 
Your Honor a moment ago in answer to the question, was 
based upon this minute, which says that at a meeting of 
the directors on September 9th, it was ‘ unanimously voted 
to issue the following shares of stock' which appears to be 
the original issue of September 9th. 

“The Court: These directors were elected at a stock¬ 
holders' meeting at which it appears that this witness was 
one of the stockholders present? 

“Mr. Peyser: Yes; and secretary. 

“Mr. Lesh: Your Honor, it does not appear in what ca¬ 
pacity this witness met. 

“Mr. Peyser: It says secretary. 

“Mr. Lesh: It is an organization of the Hotel Lafayette, 
Inc.; a meeting was called for the purpose of forming a cor¬ 
poration. these two men were present. It was called to 
order. 

“The Court: Anybody a right to be present, except the 
stockholders? 

“Mr. Lesh: That is a legal conclusion. I was giving 
Your Honor the facts. 
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270 “The Court: I thought the persons naihed in the 
charter must form the corporation. 

“Mr. Lesh: Possibly. I 

“Mr. Peyser: It is not necessary. j 

“The Court: Who else could? j 

“Mr. Peyser: Under the laws of Delaware, tljat is cor¬ 
rect. But they incorporate under the laws of Delaware and 
other states, and then the parties meet and that is the first 
meeting of the stockholders, and they issue stock at the first 
meeting. 

“The Court: Let me see the certificate of incorporation. 

“Mr. Peyser: I call Your Honor’s attention to the sec- 
ond paragraph, ‘The said corporation has issued its stock 
and required its seal to annexed’. 

“Mr. Lesh: ‘— day of- 

“Mr. Peyser: Of course as I understand, Mr.! Lesh in¬ 
troduced the certificates, and I did not. 

“Mr. Lesh: Not the certificate of incorporation.! 

“Mr. Pevser: No: the two certificates of stock. 

* 

“Mr. Lesh: Oh, yes. 

“Mr. Peyser: That is his evidence, and not mink 

“Mr. Lesh: Merely to show how faulty they arei not how 

•J V w 

good they are. 

“The Court: Article 5 of the incorporation savjs that it 
shall have three directors, Walter Fletcher Smith,| William 
G. Woodward, and Harry R. Loveless, and they shall act 
until their successors are duly chosen and qualified. So 
that the records prior to the meeting of September last, 
there were three people. 

“Mr. Peyser: I don’t know what happened to them; 
whether they resigned, or not, I don’t know. 

“The Court: There is a very serious attack made 

271 upon the legality of the corporation. I suppose I 
must decide it. 

“Mr. Pevser: I wall ask Mr. Bennett. 

“By Mr. Peyser: 

“Q. When you prepared these papers, did you i go into 
the question of the other three directors or stockholders? 
A. I did not. | 

“Q. You just began as a proposition- A. Thelcharter 

to organize the corporation, and while this meeting Captain 
Smith and myself had in the absence of Mr. Seal- 
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“By Mr. Lesh: 

“Q. Mr. Seal was present the next day? A. No. Mr. 
Seal was not present. 

“Mr. Lesh: He was not? 

“Mr. Peyser. You certify that he was. 

“Mr. Lesh: He was not. 

“Mr. Peyser: Are you trying- 

“Mr. Lesh: I think it is only fair to the witness when vou 

• •> 

make a false statement. I don’t mean any discourtesy. 

“By Mr. Peyser: 

“Q. Here it is scratched out (indicating). Which is cor¬ 
rect? A. This is correct (indicating). Did 1 ever sign 
the book? Is my name there? 

“Q. No; it is not. A. Well, when I was called for, Cap¬ 
tain Smith turned this property over to Mr. Seal and my¬ 
self and we operated it for a week. 

“Q. I don’t— 1 — A. When we turned it back, Captain 
Smith asked me whether I would come to his office and sign 
the certificate.! I said that space, that said Elwood Seal— 
he was not present, and I would not sign them.” 

272 Witness further stated that there were no bv-laws 

% 

in existence at that time, he prepared them; witness 
was attorney for Smith and new corporation, had these 
papers in his possession, after Seal and witness had turned 
the possession of the hotel and personal property back to 
Smith, Smith came to witness’ office and said he was deal- 
ins: with Howard or someone, thev were sroins: to have a 
meeting in Lesh’s office and wanted to know if witness ob¬ 
jected to his taking these papers down there, a young man 
from witness’ office took them to Lesh’s office, Captain Smith 
returned them |to witness the next dav, in a few davs Lesh 
called witness and wanted to know if he might have these 
papers that related to the corporation, he was not witness’ 
client, and did not pay witness, Smith and the corporation 
paid witness, Lesh said he had seen the papers a few days 
before, Smith had brought them to his office, asked if wit¬ 
ness had any objection to his seeing them again, and within 
the course of an hour Pickford came to witness’ office and 
witness turned the papers over to him, never got them 
back, does not think the charter was among the papers sent 
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to Lesh, they were the bill of sale, the contract ljetween the 
corporation and Smith, the lease and a consent to the as¬ 
signment of the lease, thinks that is about all, tpere was no 
minute book in existence, and thereupon the following 
transpired: 

273 “Q. What did you have? A. The on 

are the two sheets, I had- 

“The Court: The two sheets. 

“A. Xot these sheets that were written out iii rough in 
a pencil. And that this (indicating) was substituted for it. 

“ Bv Mr. Pevser: 

» •/ 

“Q. Did you turn this paper over also (indica 

I can’t say, Major. It was in there- 

“Q. And you didn’t ask Mr. Smith or any person else 

whether you could turn these papers over? A. |lr. Smith 

had had them in Mr. Lesh's office the dav before.I 

* 

“The Court: He said he didn’t. 

“The Witness: I didn’t.” 

274 Witness further stated that when the papers were 
delivered to him the consent to the transfer of the 

lease was signed bv Pickford, it was handed to vfitness bv 
Pickford, it was delivered to witness as Smith’s attorney, 
it was part of witness’ employment by Smith to obtain same, 
could not organize the corporation without it, witness pre¬ 
sented it to Pickford and Pickford delivered it tcpwitness, 
Pickford said to witness that day Gordon is responsible 
for the rent for the remainder of the term in tjhe event 
Smith does not pay, that Smith had talked to hirp a good 
deal about giving him certain shares of stock and h|e wanted 
to do anything he could to help Smith but at samS time he 
wanted to be protected against any loss under that lease; 
Pickford notified Seal and witness in writing to Advertise 
under the foreclosure proceeding, and delivered tpe notes 
to them that day, a series of notes, delivered the qne note, 
nobody notified them to sell at the hotel, called Ojven who 
sent a man up and he decided to sell by the customary way, 
and thereupon the letter of instructions was offereu in evi¬ 
dence, in the words and figures following: 
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275 Hotel Lafayette, 

Sixteenth St. at Eye Northwest, 

Washington, D. C. 

December 6, 1932. 

Messrs. Elwood H. Seal, and Chester A. Bennett, 

723 Tower Building, 

Washington, D. C. 

Gentlemen : 

You gentlemen are trustees under a certain deed of trust 
and a certain chattel deed of trust executed bv Walter 
Fletcher Smith to secure the deferred purchase money pay¬ 
ments on the lease to the Hotel Lafavette and the furnish- 
ings and equipment of the Hotel Lafayette. Captain Smith 
is in default in his payment of rent and he is also in default 
in payment of the purchase money note in the sum of 
$4,700.00, which was due on Oct. 1, 1932. 

I have made repeated demands upon Smith to pay the 
rent and the note which is due. I have given him everv 
opportunity to discharge his obligations to me but it is 
clear that he is unable to do so or unwilling to do so. 
Today, I demanded of him payment of the $4,700.00 note 
due October 1, 1932 and he declined to pay it. I, there¬ 
fore, as tho holder of this note as well as the other notes, 
all of which become due upon his default in payment of 
one note when due, as well as the rent when due, direct you 
to immediately advertise the lease and the hotel equipment 
for sale under the terms of the deed of trust and chattel 
deed of trust and demand an immediate sale of the prop¬ 
erty which secures the deferred purchase money notes and 
the rent. 

Yerv trulv vours, 

(Signed) ‘ ‘ THOMAS H. PICKFORD. 

276 The witness further stated that he thinks he re¬ 
ceived that letter on December 7, is not certain 

whether it came in the mail or was delivered, the advertise¬ 
ment appeared in the first edition of The Times on the 
morning of the 7th, Owen’s representative was at the office 
that morning around 9:00 o’clock, is quite certain it ap¬ 
peared on the afternoon of the day Owen’s representative 


THOMAS H. PICKFORD, ET AL. 


187 


was at the office; first knew that the furniture jhad been 
added to the landlord and tenant proceeding fob the rent 
shortly after the attachment was put on, had official notice, 
did not go down and find out and release the bo|nd, made 
no attempt at all when notified to sell, is quite sjure Pick- 
ford had stated to witness on one occasion the hotel and 
the lease to its equipment had been turned over tolhim with 
option to Smith to redeem in sixty days or something of 
that kind, knew it had been attached but did h°t know 
whether it had been released, could have found ouj, and the 
property referred to in the advertisement is the same prop¬ 
erty in the hotel, does not know that the form of adver¬ 
tisement was ever changed, only furnished Owen one form, 
but understands the Times and Herald interchange, should 
say arrived at office about 9:00 o'clock on the 7th, phoned 
to Owen’s office that morning, does not know ho>v long it 
took to prepare ad, had a blank form there and bopied it 
out of chattel trust, Seal was not at the office that morning, 
does not know what time Seal signed it, talked with him 
on the telephone, does not know that he ever signed it, 
might have; witness was present at the sale, Seal was not, 
there was some three or four bids, Pickford made a bid, 
does not know whether Victor Cahill bid, witness never 
made a bid on the property at all, witness and Seal signed 
the bill of sale, the amount of the sale was credited on the 
notes and they were turned back to Pickford, Snjiith was 
the maker of the note, there were two endorsements, one 

for collection which had been cancelled, and one 
_ 7 | 

277 typed underneath and then a signature, is qijiite sure 

the payee endorsed on the back of the note, if could 
see the note could tell. 

And thereupon, an amendment to the bill and the) answer 
of the National Savings and Trust Company as trustee, as 
they appear in the transcript of record, were filed with 
leave of Court. 

The witness Bennett, on cross-examination, furthjer testi¬ 
fied that he was aware that there were no Federal stamps 
attached to the stock certificate for 998 shares issued to 
Smith, and the explanation of the omission is that witness 
completed the corporation papers for Smith late in June 
or early in July on which the Revenue Act of 1932 was 
either in process of being or about to be passed arid there 
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was some question of tlie change of rates on the issue of 
stamps, at the time the stock certificates were signed by 
witness, some place around September 9, the matter passed 
out of witness’ mind entirely, at time completed corpora¬ 
tion papers mentioned that question to Smith and sug¬ 
gested “that we better wait until the new law, or the old 
law—if the new law changed the old rate, we would have to 
pay the additional tax”, that was discussed at the time, 
when signed certificate it entirely escaped witness because 
that was the dav Smith and witness had the meeting at 
which Seal was not present, does not know whether signed 
them before or after the meeting, it might have been either, 
can't say, is not quite certain as to the time, but thinks it 
was on the day that had this meeting, judgment about that 
is that it was hfter meeting, recollection is that at the time 
of the meeting no stock had been issued, witness’ right to 
attend the meeting was that in the plan following the cor¬ 
poration it was understood between Smith, witness and Seal 
“that he wanted us to act as stockholders for the purpose 

asked, “What right you had to be present 
and undertaking to carrv on the meeting”? he re- 
278 plied “It was a preliminary meeting”, and was told 
“No, the preliminary meeting provided for the char¬ 
ter”, whereupon he stated, “Well, I am stating the facts, 
Your Honor, as they occurred”; contemplated attaching 
stamps subsequently, knows discussed, as a matter of fact, 
that stamps had to be attached, there was no definable date 
as recalls, intended to do it in the ordinary course of mat¬ 
ters, had this meeting on Saturday afternoon, as recalls 
now Smith took certificates and left office, means meeting 
of Smith and himself, sometime around September 9, does 
not know exact time, is quite clear it was Saturday because 
Seal’s familv was at Ocean Citv and he left that morning 
to spend the week-end with them, does not recall why stock 
certificates were not dated, thought until vesterdav that 
they were, has seen letter of September 3 from Pickford to 
Smith, and his attention being called to the first line of that 
letter, “I have read over the agreement prepared by Major 
Bennett. This would not be satisfactory to me. I don’t 
think it would help you”, witness stated that at the instance 
of Smith he had prepared a rough draft of an agreement 
which Smith was to take to Pickford, and he identi-es same 
as being in his handwriting, related to some proposition 
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Smith had to put up about stock of this corporation, and 
also identified a typewritten copy of the rough draft as 
having been typed in his office and being an exadt copy of 
that which is in witness’ handwriting, last saw thojse papers 
when turned them over to Smith who took then^ to Pick- 
ford, took or mailed them to him, and thereupon the two 
papers mentioned were offered in evidence in tjie words 
and figures following: 

279 Agreement. 

This agreement made and entered into bv and! between 
Walter Fletcher Smith, of the first part, and Thomas H. 
Pickford, of the second part, witnesseth: 

That whereas, the party of the first part was tl|ie owner 
of a certain lease bearing date of April 26, 1929, and ex¬ 
piring April 30, 1939, to premises known as Lots No-. 9 & 
10 in Square 200, together with the improvements therein 
consi-ting of a hotel building and which lease was later 
sold, assigned and which lease was executed by the party 
of the second part to the Hotel Lafayette Co., a former 
Delaware Corporation, transferred to the first party by 
the Hotel Lafayette Co. with the consent of thd second 
party: 

That, whereas, the party of the first part has caused to be 
organized a corporation under the laws of the State of 
Maryland known as the Hotel Lafayette Inc.; and has with, 
with the consent of the second party, sold, assigned and 
transferred the said lease referred to above, and thp equip¬ 
ment and good will of the hotel business known| as the 
Hotel Lafayette in the City of Washington for th^ entire 
issue of the corporated stock of the Hotel Lafayette Inc. 
except qualifying shares; 

That, whereas, the first party is indebted to thej second 

party, under the terms of the said lease, in the sum of- 

for rent, and taxes, in the sum of-: 

Now, therefore, in consideration of the party of the 
second part extending for a period of — months from this 
date the payment by the first party of the above stated 
amount, the party of the first part agrees to indorse in 

blank and turn over to the party of the second pajrt - 

shares of the capital stock of the Hotel Lafayette Inc., to 
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secure the payment of the foregoing stated rent and 

280 taxes 611 the date as extended by this agreement. 
It is understood and agreed between the parties that 

upon the payment of the indebtedness stated above the 
second party will return to the first party the stock hereby 
turned over to the second party. 

The first party agrees to continue to conduct the busi¬ 
ness of the Hotel Lafavette and agrees that the entire 
proceeds from the business shall be devoted to the follow¬ 
ing purposes (a) the payment of taxes, rent, current ex¬ 
penses and accounts payable of the hotel. 

281 Agreement 


This Agreement made and entered into by and between 
Walter Fletcher Smith, of the first part, and Thomas M. 
Pickford, of the second part, Witnesseth: 

That, whereas, the party of the first part was the owner 
of a certain lease bearing date of April 26, 1929 and ex¬ 
piring April 30, 1939, to premises known as Lots Xos. 9 & 
10 in Square 200, together with the improvements thereon 
consisting of a hotel building and which lease was later 
sold, assigned and transferred to the first party by the 
Hotel Lafayette Co., with the consent of the second party; 
which lease was executed by the party of the second part 
to the Hotel Lafayette Co., a former Delaware Corpora¬ 
tion; 


That, whereas, the party of the first part has caused 
to be organized a corporation under the laws of the State 
of Marvland known as the Hotel Lafayette Inc., and has 
with, the consent of the second party, sold, assigned and 
transferred the said lease referred to above, and the equip¬ 
ment and good will of the hotel business known as the 
Hotel Lafayette in the City of Washington for the entire 
issue of the corporate stock of the Hotel Lafayette Inc., 
except qualifying shares; 

That, whereas, the first party is indebted to the second 
party, under the terms of the said lease, in the sum of 
-for rent 1 , and taxes,-in the sum of-. 

Xow, therefore, in consideration of the party of the sec¬ 
ond part extending for a period of — months from this date, 
the payment by the first party of the above stated amounts, 
the party of the first part agrees to indorse in blank 

282 and turn over to the party of the second part - 

shares of the capital stock of the Hotel Lafayette 
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Inc., to secure the payment of the foregoing stated rent 
and taxes on the date as extended by this agreement. It 
is understood and agreed between the parties that upon 
the payment of the indebtedness stated above the second 
party will return to the first party the stock hereby turned 
over to the second party. 

The first party agrees to continue to conduct tile business 
of the Hotel Lafayette and agrees that the entiri* proceeds 
from the business shall be devoted to the following pur¬ 
poses, the payment of taxes, rent, current expenses and 
accounts payable of the Hotel. 

283 And witness further stated, on cross-examination, 
that so far as he knows an agreement was never con¬ 
summated, it was never returned to witness to put in final 
form; during this period, around September 3, 1932, Pick- 
ford and Smith were dealing on quite friendly terms as 
witness understood, they were trying to adjust their affairs 
from July up until witness passed out of the situation en¬ 
tirely, any number of conferences about payment of rent, 
and after corporation was organized what Smith jwas to do 
with Piekford and what he was willing to do, witness at¬ 
tended any number of conferences, there were instructions 
and understandings as to the consent to the assignment 
which were not received at the moment it was turned over 
to witness, Piekford said that Smith said he was going to 
deposit a certain amount of stock with witness to protect 
him in his rent under the lease, and the instructions were 
that witness was to get this stock for Piekford, th^y were to 
carry out this gentlemanly agreement about his l^eing pro¬ 
tected, “My saying I was to get the stock is incorrect, he 
did not put me in that”, his instructions were not definite 
as to how much stock, that was the very purpose of the 
rough draft of contract, was a matter that Piekford and 
Smith were negotiating themselves; Piekford qame into 
witness’ office, does not remember the date, said £t did not 
look like he and Smith were going to get together, and until 
they did so witness was to hold that consent, but before that 
time witness had told Smith he had the consent, this was 
sometime after August 9th; asked if his recollection is defi¬ 
nite as to whether he sent the consent to Lesh or turned it 
over to Piekford, witness replied that he turned the papers 
over to Piekford, Lesh telephoned and asked if he could 
have the papers again, said Piekford would drop by and get 
them and take them to Lesh’s office and then would return 
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them, Piekford came by, got them, and took them to 
2S4 Lesli so far as witness knows, Lesh said that Howard 
was going in with Smith, using the corporation which 
witness had undertaken to form, and Lesh wanted the 
papers in some connection with that statement, does not re¬ 
call the exact details now; so far as witness knows Lesh had 
not seen the Piekford consent prior to that time unless he 
saw it on the occasion that Smith took it to Lesli’s office two 


or three days before, the papers which Smith took to Lesh 
were the originals because he returned the originals to wit¬ 
ness, copies were in witness’ office, thinks Smith came in a 
few days later and got complete copies, and thereupon the 
plaintiffs offered in evidence three letters dated, respec¬ 
tively, August 31, September 3 and September 10, 1932, 
from Piekford to Smith, in the words and figures following: 


285 Calvert Mansion, 

Riverdale, Md., 
August 31, 1932. 

Walter Fletcher Smith, Esq., 

Lafayette Hotel, Washington, D. C. 

Dear Mr. Smith : 

First I want vou to know that I have everv confidence in 

* 

your honesty. , I appreciate the fact that you have put a 
good deal of monev in the Lafavette Hotel and I assure vou 
that I want to do what I can to give you an opportunity to 
get a return of your money. These are desperate times we 
are going through and what I fear is that if some one of 
your creditors!would ask for a receiver and the court ap¬ 
pointed one you would lose everything you have put into 
this deal. And I would be put to a great expense. There¬ 
fore, I thought if there was some wav in which vou could 
convev vour interest in the hotel with the understanding, in 
writing, that the property would be reconveyed to you when 
you are in a position to pay the rent that is due, and any ad¬ 
ditional expense that it would cost to put the hotel in good 
condition, including the furniture. 

To attempt to pay your obligations out of the profits of 
the hotel would be a mistake. I do not want the Gordon 
mortgage to take priority over the rent due me. And in 
order to help you in any sale that you might wish to make I 
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will pay the taxes until such times as the business would 
justify you paying them. 

On September 25 there will be due for taxds $4,400 and 
$8,625 for rent. This with the amount you owe the others 
will be a very heavy tax on you. Were I in your position I 
would not attempt to pay my obligations at the present 
time. If business gets good in October or later you could 
begin paying them. 

I have no wish to dictate to vou and mavbe I should not 
offer advice. You think the matter over and whatever vou 
decide to do you will have my assistance. 

Yours very truly, 

(Signed) ‘ T. H. PICKFORD. 

286 Calvert Mansion, 

Riverdalej Md., 
September 3, 1932. 

Walter Fletcher Smith, Esq., j 

Lafayette Hotel, Washington, D. C. 

I 

Dear Mr. Smith : 

I have read over the agreement prepared by Major Ben¬ 
nett. This would not be satisfactory to me ahd I do not 
think it would help you. 

I am willing to take over the hotel and Will advance 
sufficient money to put it in good condition, injcluding the 
furniture. I will extend your note, coming due 1 , in October 
secured on the furniture, for six months. If all interest 
is paid on your notes (secured by the mortgage) by April 
1, 1933 I will arrange a further extension of 6l months on 
the note which comes due October 1, 1932. I will agree to 
reconvev to vou vour interests in the hotel upon the follow- 
ing conditions: First, you are to pay all taxes que October 
1, 1932. On January 1, 1933 you are to pay one half of all 
rents due for the months of July, August, and September 
1932 and the balance on April 1, 1933. Any profit from the 
hotel up to and including March 31, 1933 are to be credited 
to your account. 

J . 1 

The cost of operating, including rents and thxes, to be 

paid out of the profits earned by the hotel. No charge will be 
made for my services. Unless I take action in ttye near fu- 

13—6476a I 
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ture I will forfeit my right of priority over the Gordon 
notes. 

Yours verv truly, 

(Signed) * T. H. PICKFORD. 

THPrFH. 

P. S. I have written Major Bennett. See him as I have 
made this offer to vou through him. 

T. H. P. 

287 Calvert Mansion, 

Riverdale, Md., 
September 10, 1932. 

Walter Fletcher Smith, Esq., 

Lafayette Hotel, Washington, D. C. 

Dear Mr. Smith : 

On September 3rd I wrote you and also your attorney, 
Major Bennet, making you an offer concerning the La¬ 
fayette Hotel property. 

As this offer has not been accepted I now give notice that 
1 have withdrawn same. 

Yours verv trulv, 

(Signed) ' T. H. PICKFORD. 

THPrFH. 

2S8 On further cross-examination, the witness said that 
he called Lesli on the telephone once or twice and 
asked for the i return of the papers, Lesli said he was still 
using them, they were still necessary for his purposes. 

And thereupon, Mr. Lesli tendered to counsel for the 
plaintiffs the remainder of the papers received by him which 
had not been introduced in evidence, and they were deliv¬ 
ered to counsel for plaintiffs. 

And thereupon, on re-direct examination, the witness 

Bennett further testified that when he said Pickford and 

* 

Smith were on friendly terms he meant they were negotiat¬ 
ing for the back rent, he attended several conferences and 
they seemd to be quite friendly, running over a period cer¬ 
tainly from the middle of June up to the first of September, 
never attended any conferences or saw them together after 
September 21st, when received notification from Pickford 
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to foreclose personal property, called up the liotejl and they 
told witness Smith was out of town, did not serial Smith a 
letter or telegram, a person answering the telephone at the 
hotel told witness, as he recalls, that Smith was in New York 
and on his way to Cuba, made no attempt to address a letter 
or cable to him because instruction was to make immediate 
advertisement, did not think had any alternative except to 
act on the instructions, asked if he had any intention to 
notify Smith or did notify him so that he would jhiow that 
the sale would take place, witness replied that h£ did not; 
witness knew of the attachment proceedings, a^ked if he 
went ahead and foreclosed and gave no notice to| Smith or 
anybody representing him, replied, “I didn’t know who 
was representing him”; did not notify Smith oir anybody 
else for him, attempted to call him on the telephone, did call 
him, called the hotel and they said he was in New York or 
Cuba; Seal was not there at all except when witness 
289 called Smith, they had discussed it, Seal lfcter came 
in, as remembers Seal went on to the District Build¬ 
ing and told witness to prepare advertisement; ifad never 
seen the appraisement in the Marshal’s office, ljas heard 
that it was around seventeen or eighteen thousand dollars, 
knew that at the time prepared advertisement, had heard 
it at least, never heard of contract between Ford £nd Pick- 
ford until the bill was received bv witness in thife case; is 
not certain whether at the time the consent to the }ease was 
made he had any instructions concerning it, (Jan’t say 
whether he had when delivered it to Smith, notJified him 
within a day or two that had it, first time Smith ever actu- 
ally had it in his possession was the day witness turned it 
over to him to take to Lesh’s office; It was at SeaFs sugges¬ 
tion that Owen was called in as auctioneer, witnessjand Seal 
did not discuss it, they discussed the terms of s^.le at the 
time received letter from Pickford, Seal was at jthe office 
that morning and then went to District building, 
was discussed was set forth in the advertisement, 
were stated in the instructions, witness did not make an 
appraisal of the furniture and fixtures at the hcjtel, Seal 
and witness had it for a week and then turned it tyack, had 
Sloan make an appraisal, does not recall its amount; wit¬ 
ness further stated on re-direct examination that he did 
not know what took place in 1929 with reference to the 
Maryland corporation, thinks it was late in April or first 


jvvhatever 
no terms 
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of May, 1932, that witness came into the picture, then went 
on to prepare these papers, witness did not deal with it, 
went on to organize the corporation, he prepared a paper 
entitled agreement dated June 1, 1932, between Smith and 
Hotel Lafayette, a Maryland corporation, which was 
offered in evidence, in the words and figures following: 


Agreement. 


This Agreement, made and entered into this 1st day of 
June, 1932, by and between Walter Fletcher Smith, of the 
City of Washington, D. C. (hereinafter described as “the 
Seller”), and Hotel Lafayette, Inc., a Maryland corporation, 
with principal offices at 16th & Eye Streets, X. W. (herein¬ 


after described as 


“the Purchaser”), witnesseth: 


1. The Seller lierebv agrees to sell, assign and transfer 
to the Purchaser, and the Purchaser hereby agrees to buy, 
the hotel business conducted by the Seller at 16th & Eye 
Streets, X. Wi, in the City of Washington, D. C., known as 
the Hotel Lafayette as a going concern, together with its 
good will, and, 

(a) A certain lease being dated April 26th, 1929, made 
by Thomas H. Pickford to the Hotel Lafayette Company, 
and which has been assigned bv the Hotel Lafavette Com- 
pany to the Seller, to premises known as Lots numbered 9 
and 10 in Square 200, in the City of Washington, D. C., to¬ 
gether with the improvements thereon, consisting of a hotel 
building known as the Hotel Lafavette. The assignment 
of the lease is for all the rest of the term of said lease 


which expires on the 30th day of April, 1939, and said as¬ 
signment is subject to the rents, covenants, conditions and 
provisions mentioned in said lease; and, 

(b) All of t,he furniture, consisting of bedroom and liv¬ 
ing room suites, bath room furniture, dining room furni¬ 
ture, kitchen and miscellaneous rooms furniture, lobby fur¬ 
niture, public hall furniture, business, private and clerk’s 
office furniture, fixtures, equipment, draperies, furnish¬ 
ings, carpets, bedding, linens, silverware, china and glass¬ 
ware and other personalty and effects belonging to the 
Seller and now contained in the said premises and all now 
used by the Seller in the operation of the Hotel Lafayette, 
most of which is more particularly described in a cer- 
291 tain inventory of furnishings of the Hotel Lafayette 
made by the Federal Appraisal Company of Phila- 
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delphia, Pennsylvania, on February 12th, 1929, which inven¬ 
tory has been exhibited to the Purchaser prior to the sign¬ 
ing of this Agreement. It is understood and agreed, how¬ 
ever, between the Seller and the Purchaser that some of 
the articles described in said inventory have been worn 
out, discarded and replaced, but that the said hotjd is now 
substantially equipped and furnished as in said inventory 
set forth and that the present furnishings and equipment 
of the hotel are substantially as described in said inventory. 
Such furnishings and equipment included in this [sale and 
transfer, however, are subject to ordinary use, Avear and 
tear. It is further understood and agreed that a few of the 
articles included in the inventory are the property of 
Thomas H. Pickford, the owner of the real estate, and that 
such articles are specifically excepted from this s^le. The 
articles so excepted are indicated on a schedule hereto an¬ 
nexed and made a part of this Agreement (Exhibit “A”). 
It is also further understood and agreed that this sale 
covers the above described personal property belonging to 
the Seller and does not include any furniture, furhishings, 
personal property or effects belonging to the subtenants, 
guests, officers or employees of the Seller, occupying rooms 
or apartments in said building, which are not included in 
said herein described inventory. It is further understood 
and agreed that all and any furnishings and equipment of 
any nature or kind now out of said hotel for purposes of 
cleaning, repairing, etc., or for any purpose, are included 
in the sale and transfer made hereunder. 

II. The price, and consideration, for the aforesaid sale 
and. assignment is $100,000.00 of the common stock of the 
Purchaser, divided into 1,000 shares of no par valine which 
will be delivered to the Seller by the Purchaser ulpon the 
execution of this Agreement. 

292 III. It is further understood and agreed between 
the Seller and the Purchaser that the sale of tjhe hotel 
furnishings and equipment herein described, the good will, 
and the assignment of the lease hereinbefore referred to is 
made by the Seller subject to an indebtedness of $23,500.00 
owed bv the Seller to the Hotel Lafayette Company, 
or its assignees, which is represented by five protnissorv 
notes in the sum of $4,700.00 each, the first note being due 
on October 1st, 1932 (with ten days grace), the second note 
being due April 1st, 1933 (with ten days grace), tfye third 
note being due October 1st, 1933 (with ten days gra^e), the 
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fourth note being due April 1st, 1934 (with ten days grace), 
the fifth note being due on October 1st, 1934 (with ten days 
grace), all of said notes being dated October 1st, 1929, and 
bearing interest at the rate of 6% per annum, the payment 
of said notes being secured by a chattel deed of trust upon 
the hotel furnishings and equipment herein sold, executed 
to Chester A. Bennett and Elwood H. Seal, trustees. And 
the payment of said notes is further secured by a deed of 
trust upon the lease herein sold and assigned, executed by 
the Seller to Chester A. Bennett and Ehvood H. Seal, 
trustees. 

IV. It is stipulated and agreed by the Purchaser and the 
Seller that the sale herein made shall include: 

(a) All hotel supplies, including food, soft drinks, etc. 
that may be in the hotel at the effective date of this Agree¬ 
ment. 

(b) The purchaser will assume and pay all of the out¬ 
standing bills of the Seller as of the effective date of this 
Agreement for food, hotel supplies, equipment, etc. 

(c) That the Seller transfers and assigns to the Pur¬ 
chaser all of the accounts and notes receivable due him 

from the operation of the Hotel Lafayette and which 
293 may be due, or to become due after the effective date 
of this Agreement. 

(d) That the Seller assigns all of his right, title and in¬ 
terest in and to all insurance policies, fire, liability or of 
whatever kind upon the furniture, fixtures and equipment 
herein sold. 

(e) That upon the expiration of any of the insurance 
policies, fire, liability, or of whatever kind, the Purchaser 
will renew said insurance in amounts not less than the in¬ 
surance in effect at the effective date of this sale. 

V. The contract between the parties is fully set forth 
herein and has been entered into under the inducements and 
representations herein contained and expressed and no 
others. 

Witness the signatures and seals of the above parties this 
1st dav of June, 1932. 

(Sgd.) WALTER FLETCHER SMITH, [seal.] 
HOTEL LAFAYETTE, INC., 

(Sgd.) By WALTER FLETCHER SMITH, [seal.] 

President. 

(Sgd.) By CHESTER A. BENNETT, 

Secretary. 
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294 Smith did not at that time give witness tjhe papers 
which formed the corporation and the legifl minutes 

of the first and second meetings, then gave him the charter 
and certificate showing taxes had been paid but tljiere never 
was any meeting until September, the papers tjiat Smith 
turned over did not indicate that any meeting! had ever 
been held prior to that, he turned over just the charter, and 
witness knows nothing about any meeting that Smith had 
with Loveless and Woodward. On further cross-examina¬ 
tion, the said witness stated with respect to the; draft of 
agreement of intention that there was some agreement in 
contemplation and when Smith came to witness office he 
asked witness to prepare this in order that he might take 
it to Pickford so that they could enter into their agreement, 
you will notice there are certain blank spaces in qrder that 
they could arrive at an agreement when they hap this be¬ 
fore them, witness was not present, the agreement was that 
in the organization of the corporation if Smith was able to 
raise monev on stock he was going to take card of Pick- 
ford’s claim, and if not he was to turn over certain stock, 
that was witness’ understanding, hearing them discuss it 
back and forth across the table, to protect Pickford in some 
way; Pickford told witness, thinks it was after he gave the 
consent to witness, that unless he was taken care bf, unless 
his understanding with Smith was carried out, thje consent 
was not to be used, could not say was under understanding 

that was at libertv to hand it over to Smith without anv 

•/ * 

arrangement being made for Pickford’s protection, espe¬ 
cially taking into consideration the conferences which wit¬ 
ness attended in which Pickford was insisting that !his claim 
be taken care of in some way, and Smith asserting a will¬ 
ingness to take care of it. 

And thereupon, in response to questions by the Court, the 
witness Bennett further testified that the letter of 

295 December 6 directing the sale was not the first dis¬ 
cussion or word from Pickford about sal^, he had 

spoken to them once or twice before that it locked like 
would have to foreclose, can’t fix definitely the last time he 
said that but probably a week or ten days, doji’t know 
whether he said why he didn’t direct a foreclosure at that 
time, thinks he did so, recollection is a little hazV, thinks 
he said Smith had turned the property over to him under 
a sixty-day option to redeem, had not discussed thht at any 
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length of time before foreclosure, before giving the letter, 

thinks letter was delivered personally, can't recall hour of 

the day, was in the morning sometime, thinks Pickford 

delivered it, best recollection is 9:00 o’clock, witness got to 

his office sometimes earlier than that, no discussion at all 

at that time, he had told witness wanted them to advertise 

the property for sale, told them two or three times that if 

Smith did not carrv out the terms of the contract was 

% 

going to advertise the property for sale, thinks was week 
or such a matter before the letter, would say a week, not 
two davs, told witness then the terms on which he wanted 
the property sold, thinks he wanted a substantial cash pay¬ 
ment, said wanted around $5,000 cash and balance in sixty 
days, something of that kind, that was all he said about 
terms, and on that part of it witness simply carried out the 
direction, considered that he had the right to state under 
the trust agreement what the terms were to be, witness did 
not exercise his judgment on that, was doing what Pick- 
ford wanted, he held the notes, don't recall that had any 
discussion with Pickford at the time he brought the letter 
in. thinks talked with Seal about it, Seal was not present 
when Pickford came in, witness read the letter when Pick¬ 
ford was there, told him would go ahead, he wanted 
296 it advertised that afternoon, told him did not know 
whether that could be done, witness called Owen and 
thev sent a man to witness’ office, witness said must get the 
advertisement in the Star, and he said must have the copy 
at 11:00 o'clock the day preceding it is to appear for the 
Star but he could get it into the Times, Pickford had gone, 
had not given any reason for wanting it that day, Pickford 
said something about how long it should be advertised, wit- 
ness examined the deed of trust and the chattel deed of 
trust and saw that it was discretionary, Pickford said 
wanted it sold on the 16th, he had to go to California, his 
son was ill, had been making his plans to go for sometime, 
that is the reason specified the 16th, witness and the repre¬ 
sentative of Owen prepared the ad, witness signed his own 
name, is not certain whether Seal signed his, witness signed 
Seal’s name but was authorized to do that, Seal did not dis¬ 
cuss with witness the terms of the advertisement but left, 
so far as witness knows Seal did not exercise any judgment 
about the terms, recollection is that read advertisement to 
Seal over telephone, he was at the District Building then 
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and told witness to sign it, was published daily; Owen, 
Pickford, Cahill and two or three others who witness did 
not know and two lawyers were present at the sale, does not 
know whether anyone inspected the premises, Pickford had 
said if any inquiries were made hotel would be open to 
inspection, witness made no efforts to have anybody at the 
sale, seems to witness Seal said had an inquiry alpout it but 
so far as witness is concerned nobody inquired an|d they did 
not consider had any duty to do anything further! to stir up 
prospective purchasers and get bottom prices fJ*om them, 
as witness saw it his duties were confined to the fojur corners 
of trust instrument, considered himself trustee under deed 
of trust, not anybody’s special trustee; probably 
297 nobodv had any right to tell trustees \Wien sale 
should take place but Seal and witness decided 
on the 16th, Pickford probably said he would like to have 
that day, would say adopted Pickford’s judgment, did not 
question it at all, if he hadn’t said anything might have 
fixed it ten davs or so, whether trving to fix it when Smith 
could be present would be matter for consideration taking 
into view all the circumstances, demanded $5,000 deposit 
because those were the terms Pickford outlined, ijust took 
the figures he suggested, and considered it reasonable, can’t 
say whether that prevented other people from bidding, 
don’t, think so, has never known any such demand as a de¬ 
posit of one-half of the sale price, as matter of fact this is 
witness’ first experience as trustee under chattel deed of 
trust: when $10,000 bid was made Seal and witness got 
report from auctioneer, they mailed the report, 
stood for a day or two, Seal was not at sale but 
office that evening, did not discuss whether should 
or should re-advertise, but did accept it subsequently, 
started to accept it as soon as sale was reported, 3eal came 
in and wanted to know what property brought and who bid 
it, thinks in next day or two Pickford called and wanted 
trustees to make credit on note and execute a bill of sale 
and deed to leasehold, reported sale to Seal the jjfternoon 
of the sale; thinks first, bid was started off with two or 
three, or four or five thousand dollars, does not know who 
started it, remembers there was an eight thousand dollar 
bid and then Pickford bid ten thousand, Owen crijed it for 
five or ten minutes and knocked it down to Pickford, Owen 
said nothing to witness, gave him no instructions other than 


o' 

matters 
came to 
accept it 
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contained in the advertisement, before he knocked it down 
Owen did not sav anything to witness. 

298 On further cross examination the said witness Ben¬ 
nett said that if Pickford had fixed the date of sale 
as two davs hence does not know would have agreed to it, 
would not have considered it reasonable time, it never oc¬ 
curred to witness to make any other arrangement than 
Pickford wanted as to the date and the amount of the 
deposit, and on further re-direct examination, the said wit¬ 
ness stated that he knows Victor Cahill, he was a bidder, 
did not know that he was employed at the Hotel Lefavette 
and does not know it now. 

By Mrs. Lee H. Rozear, after qualifying as a translator, 
she translated three telegrams as follows: 

4 ‘1932 Dec. 9, P. M. 12 44. 
'‘Key West, Florida, 9 1231 P. 

“Ann Loving Smith, 

“Hotel Lafavette 16 & Eve Sts. Wash., D. C.: 

“Received message Arrived at 11 Happy friendship from 
Pickford”. 

and signed “Chico”. That means “Kid”. 


“XLT Lafayette Hotel, 
“Wash., D. C.: 


“LD28 Cable. 
“Havana 20 12. 


“Chica” means “Chick”. 

“Ask Pickford wants money bv cable or can wait until 
I return Answer Hotel Plaza". 


And then signed “Chico". 

“847A Dec. 13. 

“1932 Dec. 14 P. M. 8 57. 
“CDU184 Cable-Havana 20 14. 

“NLT Ann Smith, 

“Hotel Lafayette, Wash., D. C.: 

“Tell Pickford there is New York 5,500 and 5,000 more 
following. 

“CHICO.” 
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By Ann Loving Smith: That she is daughter of! the plain¬ 
tiff Smith, received cablegram from fathet last year 

299 when he was in Cuba, is shown first ofj the three 
cablegrams above translated and reads it jas follows 

“Received message. Arrived 11:00 o’clock. H^ppy Pick- 
ford friendship. Greeting”, from witness’ father; by Pick- 
ford friendship father means she had written him mention¬ 
ing fact that Pickford had taken her to the Fox theatre 
and they had enjoyed the evening together; secpnd cable¬ 
gram above translated she read as follows: “Chica ask 
Pickford if he wishes monev bv cable or if he can wait until 

v •/ 

I return. Answer Hotel Plaza”, witness personally re¬ 
ceived that cablegram, went to Pickford and delivered mes¬ 
sage, translating just as translated on the stand; after talk¬ 
ing with Pickford witness cabled her father, sending him 
the third cablegram above translated; when toldj Pickford 
about second cablegram he said he wished witness had better 
understanding of the notes, really awfully hard for her 
to remember what was said, conversation was so long, over 
an hour, can only give her impression of the conclusion, 
Pickford’s attitude was perfectly friendly, there jiever was 
anything else, he said among other things “Tell y<j>ur father 
he can have the hotel if he wants it”, that was a very defi¬ 
nite thing; talked to Pickford several times, can’t possibly 
remember just what was said, at no time indicated in any 
way that he wanted the money sent by cable; cablegram 
dated December 13, was a night letter, saw Pickford in the 
morning of 14th in apartment on roof; also received night 
letter cablegram from father dated 14th, got it on the 
15th, the one asking if Pickford wanted money by cable 
came on the 13th, took it to him the same morning), can’t be 
sure whether received the next one in the mornjing or at 
night, as soon as possible after received it saw Pick- 

300 ford and gave him contents, it says, “Tell [Mr. Pick¬ 


ford there is in New York $5,500, and 5,000 more fol¬ 
lowing”, recalls one thing Pickford said when told him, 
“Your father has been a pretty smart business) man, al¬ 
ways”, witness replied “I consider him so”, and:Pickford 
said, “Well, I think he lost his head on this qhestion”, 
Pickford did not say what he meant that witness remem¬ 
bers definitely, that is all she remembers definjLtely and 
that was the end of cable correspondence, Pickfdrd never 
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called witness’s attention to the advertisement appearing 
in newspapers of auction sale of Hotel Lafayette. 

On cross-exaniination, the said witness Ann Loving Smith 
further testified: that a day or two before a guest in hotel 
called her attention to advertisement, she went to Pickford 
and he said it was a sale of the furniture, she asked what 
it meant and lie replied, “1 don't think that can make any 
difference”; after sale on 16th Pickford told witness about 
the sale that had taken place, did not have a discussion 
with him to any great extent, he told witness as remembers 
that he had bid the furniture in for $10,000, witness is 
pretty sure she arrived in Washington December 7, saw 
her father before he left for Havana, at the hotel, just be¬ 
fore he left to take the train, he left between one and two 
A. M., witness got in around noon of the 7th, father made 


one trip to New York after witness got here before he left 


for Havana, is pretty sure when she got here, father was in 


Washington then, he made one trip to New York before he 


went to Havana and he left for Havana the 10th or lltli it 


seems to witness, can’t be sure about date, she and father 
were together here in Washington a very short time, he 
left almost immediatelv for New York, the morning of the 
night he returned from New York is the dav he left for 
Havana, witness knew absolutely nothing of his ar- 
301 rangements with Pickford, when was instructed to 
ask whether money might be cabled or could wait ar¬ 
rival witness did not know how much money, on that par¬ 


ticular occasion Pickford did not tell her what 


sums were 


involved, did not say what money the cable referred to, gave 
witness a summary of the situation the way it was at some¬ 
time, just at what time during receipt of cables she does 
not know, her opinion is that the first conversation on re¬ 
ceipt of that cable was the long one, well over an hour, 
spoke to witness very frankly about situation, she had no 


foreground and is afraid was not a very intelligent listener, 


he advised witness against putting money into Lafayette, 


in a personal way Pickford made witness understand if de¬ 


pression continued bad business might cause further loss 
of any more money father put in, when got second cable¬ 
gram was not informed at all before talked with Pickford 
how much money was involved, had not been authorized bv 
father to say any particular amount would be paid either 
bv cable or in New Y"ork, asked if Pickford told her what 
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amounts were involved she replied, “I think I just an¬ 
swered that, to the best of mv abilitv, that he made a gen- 
eral summary, and that I was not a verv intelligent listener, 
because I didn’t understand the situation entirely”, reallv 
could not undertake to say to what figures the general sum¬ 
mary ran, knew how much money father was goihg to get or 
expected to get in Cuba, thinks the general information 
from the State Department was about $40,000, really can’t 
undertake to remember figures stated by Pickford or 
whether it was an amount that surprised her, Ifiid no reac¬ 


tion, Pickford told witness about the creditors afid she told 
him as she understood her father he would soon put every¬ 
thing into it and straighten the affair out, whether it was 
a bad thing or not, witness’ relations witjh Pickford 


302 had absolutely continued personally friendly, her in¬ 
terview with him was friendly throughout, can’t be 
sure whether Pickford was in favor of father paying him 


any money at all or not, he mentioned Brasheaj’s as being 
father’s attorney and advised that she see him, Witness re¬ 
plied that she did not know Brashears, rather pui: confidence 
in one she knew and there was no one to whom she would 
rather go than to Pickford, he advised witness to advise 
father not to put any more money into hotel, did not know 
when cablegram about $5,500 and $5,000 more came whether 
that would pay up father’s indebtedness to Pickford; saw 
Lucas several times, when father left did not know relation 
between him and Lucas, did not know what attitude to as¬ 
sume toward him, whether he was working with or against 
father, where he stood, had no knowledge, Lucas was not a 
guest in the hotel then that witness knows of, saw him in 
the lobby, supposes at intervals of ten or twelv^ days saw 


him four or five times, they talked together, veryj briefly, as 


to whether they had any news, sale of hotel wafe not men¬ 
tioned until day before sale, told him had not heard this 
remark and really don’t remember what was his reply, did 
not understand what Lucas was trying to do for or against 
father, absolutely did not hear anything about other pur¬ 
chasers of hotel, other people coming in, the only thing wit¬ 
ness knew she wrote to her father the first time she noted 
Gay in office, matter of news in general letter, could not 
tell who Gay is but he was in office and seemed j;o be man¬ 
aging hotel, that was before the new management 
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And on redirect examination, the said witness Ann Lov¬ 
ing Smith further stated that she saw Peyser in his office 
day before sale, inquired about business activity of 
303 hotel, wanted to know if Peyser was acquainted with 
it, was rather worried and simply wanted to find out 
if there was anv cause for worry, if there was anything she 
could or should do, does not remember that Pevser gave 
her any advice relative to Pickford, and Pevser stated that 
he was at that time representing witness’ father, did not 
know witness, she came to his office and asked whether 
Peyser was representing her father, and the papers had 

been turned over to Pevser the dav before from Brashears’ 

• % 

office, witness does not remember the dav she went to Pev- 
ser’s office, was the dav of a verv heavy snow, must have 
been Saturday, December 8, after father had gone to Cuba. 

And thereupon the witness Walter Fletcher Smith was 
recalled on behalf of plaintiffs and stated that he was pres¬ 
ent at the first meeting of the Maryland corporation in 1929, 
they held meetings, the charter was turned over to Bennett, 
charter and minutes, can’t recall date, just about time he 
organized Maryland corporation, all documents in connec¬ 
tion with that first meeting, recollection is there were min¬ 
utes and three provisional stock certificates for stock issue 
to Loveless, Woodward and witness, has not seen minutes 
or charter since. 


And thereupon Jefferson L. Ford, called by the plaintiffs, 
testified that his occupation is hotel business, ur now man¬ 
ager of Lafayette and Colonial hotels, entered into an 
agreement with Pickford predicated upon certain other 
actions to take over hotel, witness is not manager for Pick¬ 
ford, is supposed to have a lease from him on the hotel, runs 
it for a corporation, The Lafayette, Incorporated, which 
was incorporated December 1, 1932, took possession of 
property on the 16th of December after the sale that day, 
possession dated back as conditions are now to December 
8, according to previous agreement, went into hotel on 
afternoon of December 16, about four o’clock, 
304 thought he was in possession at that time, Victor 
Cahill advised sale had been held and Pickford had 
bought property in, did not have any papers at all when 
went in, Cahill was a broker, he brought witness to Pickford 
for the purpose of negotiating, some three or four weeks 
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previous, could not tell date, something like thf-ee or four 
weeks before letter dated November 12, 1932, already in 
evidence, and which was shown to witness, Cahill took wit¬ 
ness to Lafayette Hotel, met Pickford, witness i r as manag¬ 
ing New Colonial Hotel, Gay is resident manager of 
Lafayette Hotel, representing witness, he went in on De¬ 
cember 8 working for Pickford, then continued in posses¬ 
sion for witness by whom he is employed, did nqt send Gay 
to Pickford as witness’ representative on December 8, wit¬ 
ness sent Gay to Cahill, who took him to Pickford, Gay had 
not been employed there before that, had been at Burling¬ 
ton Hotel, witness had known him for quite sometime, 
Cahill asked witness to get a man when Pickforc knew that 
witness would not on advice of counsel take property over 
on 8th, witness was offered the property on the 8th and was 
advised not to take it over then, there had beeii some dis¬ 
cussion, Pickford suggested it, did not know there was an 
advertisement at that time in the newspapers tjor foreclo¬ 
sure of lease, knew there was going to be a foreclosure pro¬ 
ceeding, but did not see one, had heard there was going to 
be one but had not seen the advertisement, saw it after it 
had been in papers three or four days, was advised it had 
been running, don’t think saw it until lltli or 12th, Pick¬ 
ford did not tell witness personal property had been at¬ 
tached for rent or anything about that or that lie had been 
negotiating with Smith, witness did not know that he had, 
onlv infoi-mation witness had that there were negotiations 
with Smith was that he had until December 7th to redeem, 
witness only saw Pickford twice, once wherj inspected 
305 hotel and one other time, absolutely had nc| conversa¬ 
tion with Pickford about negotiations with anyone, 

**»* 7 j w 7 

does not remember date when closed sale, paid over $5,000 
and got deed for chattels, was four or five days before the 
incorporation; witness paid $5,000 cash to Picpford and 
gave chattel deed of trust as recited in contract, Gay is still 
in hotel, when made purchase witness did not itemize chat¬ 
tels from room to room, is supposed to know something 
about hotel equipment and after had inspected typical 
rooms had an idea what it was worth to witness,! inspected 
thirty five or forty rooms, possibly more, there are 150 
rooms there, Cahill was with witness when made inspection, 
first time witness went into hotel, when Pickforq and wit¬ 
ness were first brought together, in the fall sometime, made 
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no other inspection when purchased, did not know what 
property had been moved out or what property was there, 
just took hotel as it stood and finished deal, did not think it 
was worth while to check up and see that property was 
there; witness collected accounts due Pickford and Smith 
for services rendered to tenants or quests, turned collec¬ 
tions over to Pickford on accounts which accrued previous 
to December 8, never turned any over to Smith, did not 
ask Smith whether he had paid or was willing to pay, made 
no inquiry of him or his attorneys, or whether he had made 
an agreement or knew an agreement had been made. 

On cross-examination, the said witness Jefferson L. Ford 
further testified that he had been advised that Smith had 
not exercised his option under the agreement, did not know 
anything about whether he had an extension of the agree- 
ment, simply recommended Gay as suitable person to take 
charge of hotel for Pickford, had nothing to do with em¬ 
ploying or paying him, had nothing to do with foreclosure, 
took no part in it, saw Smith once while negotiations were 
on and twice previous to that, he was sent to witness by 
Pickford about dealing on Lafavette Hotel, witness 
306 concluded was not interested in anv other negotia- 
tions with Smith and told him so, Pickford did not in 
anv wav discourage witness from dealing with Smith, wit- 
ness did not go near auction sale, Pickford did not ask him 
to stav awav, had no arrangement with him that would 
not go. 

And thereupon, in response to questions propounded by 

the Court as to why he didn't go if he could get the lease 

for $10,000 instead of paying $32,000, the witness said he 

did not look at it from that standpoint, was negotiating with 

the owners, did not have any lease with the owners, did not 

want to jeopardize his position there, had already signed 

lease with Pickford for $32,000 for the building, never 

looked at it from standpoint if went to sale would probably 

have an opportunity to buy for less, never thought of it, 

probably would have been cheaper to buy at auction if had 

known building would sell for $5,000 but that did not enter 

witness * mind, was already under contract with Pickford 

in case no one else bought it, attornevs thought foreclosure 

should be had to clear title before witness entered into anv 

• 

agreement, witness so advised Pickford and he had the sale, 
did not tell him in so manv words would not buv until he 


THOMAS H. PICKFORD, ET AL. 


209 


le to be on 
lit of going 


had title by auction but he probably assumed th^t he would 
have title on the 8th, wanted to turn it over to witness then, 
but Pickford and witness consulted their attorneys, there 
were several negotiations and several plans to cffeck up, the 
one ultimately adopted was there should be a s4le, witness 
did not want to have anv further negotiations until after 
sale consummated, it never occurred to witness he could get 
the property in any other way than by contract with Pick- 
ford, and thought, too, it would be worth wliil 
friendly relations with landlord, just never tlioug 
to sale and bidding property in, made deposit of $1,000 
under contract of November 12 about that time, Pick- 
307 ford had no stock in witness’ corporation, witness 
did not know the terms of the lease with Smith, did 
not go that much into detail with him, knew briefiv what his 
lease was, and his business because had been fahiiliar with 
hotel, he did not say what his rent was, it wa s $2,500 a 
month and he paid first year’s taxes, witness got other 
considerations, Pickford agreed to do certain things, wit¬ 
ness thinks got slightly better terms than old Agreement, 
can’t answer question whether would have been willing to 
sign agreement of November 12 if it provided tliat witness 
got all of Smith’s rights as well as things given 1 to witness 
in that agreement, guesses if had wanted the property bad 
enough would have taken it under Smith’s tejms, asked 
whether he would have taken it under the terms 
provided for in his agreement, simply giving 
terms to what Smith had, witness replied that 
understand the question; did not want to be a jjartv with 
Smith, he said had certain obligations, would have to as¬ 
sume about $45,000 of obligations in addition to those, said 
this is the second time witness saw him, that was not men¬ 
tioned the first time; in talk with Pickford rent began Jan¬ 
uary 1st, does not know from what day Smith’s rent was in 
arrears; Pickford agreed to put in improvements to about 
$2,400, is being done now; if it had been put up to witness 
to get this for $10,000 he don’t think he could havb gotten it. 

On redirect examination, the said witness Ford further 
testified that he did not know the deed of trust was against 
the property or that Pickford was the owner of the personal 
property, presumed he had some title to it, had right to 
deliver it, was not making a deal with a person di<jl not think 

14—6476a 


which are 
additional 
lie did not 
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had rights, witness’ and Pickford’s attorneys advised to 
wait until after sale, to give everybody the privilege 

308 of buying is what witness thought, witness waited 
until after the sale, did not consummate his deal until 

after the 22nd, or one day before the 22nd, and took pos¬ 
session the afternoon of the day of sale, did not appear 
with his $5,000 until got conveyance, if had known property 
was in custody of court would have taken advice of counsel 
and would have followed that, did not know about the letter 
of October 7, 1932, had not seen that letter, did not know 
anything about it, saw a copy of it, knew of its existence 
when signed his agreement of November 12, Pickford re¬ 
ceived proceeds of business from December 7th until wit¬ 
ness took hold of it, had settlement one day, does not know 
when it was, it related back to December 8, ultimately came 
to witness’ benefit, there is an entry on the books which 
would indicate the date of settlement. 

By Henry B. Hodgkins: Was auditor for Hotel Lafay¬ 
ette on July 1, 1932, under Smith, is now a licensed public 
accountant in Florida, not employed definitely in any par¬ 
ticular position, from June 12 to October 7, 1932, was audi¬ 
tor of Hotel Lafayette under Smith, from October 8 to 
December 8 under Pickford, from December 8 to January 
5 worked for Ford, wrote a letter to the United States 
Marshal asking why he had not been paid for witness’ serv¬ 
ices as custodian of property, witness has been paid by 
Smith or Pickford, was paid October 4, 1932, $65.00, by 
Pickford loaning witness that much, and when the Marshal 
paid witness he was to repay Pickford, wrote the Marshal 
on December 22,' received no answer, and Pickford said 
would consider the $65 as compensation, witness gave him 
a receipt for it and settled the obligation that way, be¬ 
tween December 22 and Christmas, witness considered him¬ 
self custodian about two weeks, so wrote in letter to 

309 Marshal, nobody released witness, signed paper in 
Marshal’s office to be custodian, did not go there 

and ask to be released because Marshal put witness in 
charge and supposed he would discharge witness, he did not 
do so, didn’t consider was custodian after Smith surren¬ 
dered property to Pickford, his receipt recited that he was 
to hold property! subject to orders of Marshal but he re¬ 
ceived no orders from Marshal. 
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And thereupon, subject to recalling the witn 
A. Bennett, the plaintiffs rested. 

Thereupon, to maintain the issues on his plart joined, 
the defendant Thomas H. Pickford produced evidence tend¬ 
ing to prove as follows: j 

i 

By Edward S. Brashears: That Lesli called him about 
11:00 o’clock this morning and asked him to drop into 
Court sometime today that he might ask witness Isonie ques¬ 
tions, told Lesli had no desire to appear as witness because 
of past very kindly relationship to Smith, and Ljesh threat¬ 
ened witness with a subpoena so that witness |ame down 
without putting him to that trouble; witness w|as counsel 
for Smith during the period in September, 1932, when Lesli 
was counsel for Pickford, recalls landlord and tenant pro¬ 
ceeding in Municipal Court, and at return of saijne witness 
was only counsel opposed to Lesli, Ottenberg wqs there as 
counsel for one or more of Smith’s creditors, thinks there 
was a question as to whether they were creditors of Smith 
or Hotel Lafayette, Incorporated, Lesli consistently ex¬ 
pressed doubt as to whether the corporation or Smith was 
in control of lease and furniture, witness did nj)t express 
such doubt though took no positive issue on it jwitli Lesli 
because was attempting to solve matter without making 
issue of that question, as recollects when contemplated com¬ 
plaints for possession in Municipal Court Lesli iiicluded on 
his side of the case a complaint for possession of an 
310 apartment of Smith as well as the principal hotel 
itself, does not recall state of rent default, has not 
the records with him, thev have been turned over to Pev- 
ser, witness called Lesli and told him about the! letter of 
October 7, 1932, at Lesli’s home at night, Lesh tolp him that 
he had no knowledge of it at that time, that was isometime 
prior to hearing in Municipal Court, witness has ipo way of 
knowing whether it had been discussed with Lesh iip. advance 
except what Lesh told witness, came to witness’|attention 
on October 7, day it was signed; on October 13 witness sent 
Lesh a paper entitled “Memorandum with instructions Re 
operation of Hotel Lafayette”, witness was Smith’s counsel 
that day, it was the understanding between Lesh and wit¬ 
ness as to the operation of hotel Lesh concurred in it, does 
not recall whether witness gave Smith a copy of it or not, 
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there was a great deal of misunderstanding between all of 
the parties which caused a great deal of friction which wit¬ 
ness was attempting to have ironed out, does not recall that 
Hodgkins thought it his duty as custodian to run hotel really 
as receiver would, occasion for memorandum was many 
misunderstandings had arisen as to whether purchases for 
hotel were being made to account of corporation, Smith or 
Pickford, general misunderstandings as to rights of Smith 
and Pickford with reference to property, resulting in com¬ 
plaints by Pickford to Lesh and by Smith to witness, and 
it seemed wise there should be something definite as to 
where accounting began and ended, memorandum repre¬ 
sented agreement of Lesh and witness on that score, and 
thereupon the said memorandum was offered in evidence, in 
the words and figures following: 

311 Oct. 13, 1932. 

Memorandum of Instructions re Operation of Hotel 

Lafavette. 

V 

It is our understanding that possession of the hotel was 
delivered by Smith to Pickford on the afternoon of October 
7, 1932. Hence from that time on Mr. Pickford became 
responsible for its operation. 

At the time of this deliverv there were certain accounts 

* 

receivable, notes receivable and loans receivable. These 
items together with cash in the bank were not the subject 
of such transfer. Hence anv cash received from time to 
time on these accounts should be accounted for to Smith 
to the use of the Hotel Lafayette, Incorporated, or Smith. 
Occupancy of the rooms should be computed to October 7 
and likewise paid to Smith, and wages should be computed 
to October 7 and paid by Smith. 

Purchases subsequent to October 7 should be to the ac¬ 
count of Pickford. The collection of outstanding items 
should be made without raising the question of segregation 
with guests, the separation and credit of the items requiring 
segregation should be made in the office after receipt. 

Prepaid items should likewise be adjusted as of Octo¬ 
ber 7. 

312 Has no plain recollection as to date that Peyser 
was called into matter, it was during this sixtv dav 

period, could not say with any degree of accura»cv how 
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long witness continued active, uncertain recollection is that 
it was early part of November, had no idea what questions 
were to be asked and has made no attempt to refresh recol¬ 
lection, whenever witness could get Lesh’s ^ar or Lesh 
could get his, did have some discussions between them on 
phone and one or two personally about all kinds of differ¬ 
ences, thinks did complain to Lesh of lack of cooperation 
on Pickford’s part in attempting to sell leasehdld to Smith, 
don't recall time, recalls one occasion when believes pre¬ 
sented to Lesh written proposition in that connection, Lesh 
said Pickford had proposal which was not at liberty to dis¬ 
close until some future date, that was much mo^re just than 
the suggestions which witness made to Lesh ojn behalf of 
Smith; witness was asked to identify that proposal among 
the memoranda in evidence, said possibly he could do so, 
plaintiffs’ counsel objected and the request was withdrawn; 
it was a matter of major concern with witness tc} attempt to 
adjust matter of Smith’s creditors but did not appear to be 
of so much concern to Lesh; asked if they we|re actively 
represented by counsel pressing, witness replied that did 
not believe he should give an affirmative answer just that 
way, a number of creditors from time to time coiJimunicated 
with witness with reference to Smith’s bills, w^otild not sav 
that creditors as a group or as such were represented by 
counsel and “were pressing us, meaning you and me”, 
one creditors’ meeting was held the morning j“that you 
filed the action for possession and the foreclosure pro¬ 
ceedings under the trust, which was the day—ipv first no¬ 
tion is that it was on Saturday, and the creditors’ meeting 
was held on Monday after a short conference in the 
313 morning, which failed to get us anywheref\ 

On cross examination, the witness Bras|hears fur¬ 
ther testified that he never had any conference ^vith Pick¬ 
ford at all, his dealings were entirely wdth Lesh, liis reason 
for not dealing with Pickford w v as that Pickford had an 
attorney and it was proper to deal with his attorney; en¬ 
tered into stipulation with counsel that pleadings in law 
case be extended, prepared stipulation which forwarded to 
Lesh, he changed it and sent it back, witness approved it 
and sent it to Lesh to file, he was very fair and to^d witness 
to treat it as being filed, recollection as to just exajctlv what 
the terms are is imperfect, that was after October 7, and 
witness knew attachment had been made on furniture and 
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knew of landlord and tenant proceeding, and was counsel 
at that time and at the time foreclosure proceedings were 
begun but what transpired after case was turned over to 
Pevser witness did not follow, it would be difficult to sav 
whether was counsel for Smith at time foreclosure adver¬ 
tisement was put in paper because Peyser had asked wit¬ 
ness to remain in case, but having referred all the papers 
to Peyser did nothing more than pass information to him, 
took no real part in case, saw advertisement and forwarded 
it to — or called Mr. Peyser’s office, did not see it, was 
advised that there was an advertisement running in one 
of the papers, does not remember when that was, was 
after case had been referred to Pevser, witness called Jacob- 
son and told him understood advertisement had been pub¬ 
lished in an issue of some paper on a given day, Jacobson 
thanked witness, that is all witness had to do with it, does 
not know how long that was before sale, believes Smith 
was out of town but would not have made any attempt to 
get in touch with him because Peyser was acting as chief 
counsel and witness would reach him through Pev- 
.114 ser, papers in connection with law end of case were 
turned over bv witness to Pevser, there were cer- 
tain papers in the case of Hotel Lafayette which Smith 
complained had been removed, witness talked with Pickford 
on phone with reference to this, thinks Pickford agreed to 
send them upstairs in some other room where Smith could 
get to them, believes did not talk to Lesli about that, it was 
an occasion when was unable to reach Lesli, only demand 
made on Lesli for papers was for possession of certain 
papers which had come into his possession with reference 
to corporation which witness was told had been gotten by 
Pickford from Bennett and delivered to Lesli, who had the 
papers and refused to give them to witness, but expressed 
willingness to let witness have copies of certificate of incor¬ 
poration, agreement and assignment of lease. 

On redirect examination, the said witness Brashears fur¬ 
ther testified that he thinks it was the bv-laws instead of 
the certificate of incorporation of which Lesh offered to 
furnish him a copy, there were two papers as recalls, may 
have been bylaws or certificate or incorporation, was pa¬ 
per which did not have in that connection, imagines it was 
by-laws because certificate could have been gotten through 
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court, it was by-laws and certain agreement of Assignment 
of lease. 


And thereupon, the plaintiff Walter Fletcher femith was 
recalled, and being further examined by the Colurt, said a 
gentleman named Lloyd got the original charter for wit¬ 
ness, don’t know his name, thinks he was associated with 
Pickford, Harry Loveless and Dr. Woodford were other 
incorporators, it is witness’ best recollection that! there was 
a meeting at which they were present, it was three years 
ago, in Hotel Lafayette, it was sometime in 1929, only a few 
days after got charter recollection is had meeting and pro¬ 
visional stock certificates were issued and signed. 

315 Thereupon, the witness Chester A. Bennett was 
recalled by the plaintiff and further said Smith gave 
him the copy of the charter, gave him no papers pertain¬ 
ing to prior meetings, all he had was the certificate of 
incorporation and the receipt for the franchise tax as re¬ 
calls, is quite certain there were no other papers given 
to him pertaining to that, did not try to connect up origi¬ 
nal corporation papers with current papers presented in 
court, never had any talk with either Loveless or Wood- 
ford, entire talk was with Smith who gave witness no 


minutes of any meeting, just the papers he has indicated 
were the ones that were turned over to him, onlv the char- 
ter, the receipt for the taxes and memorandum from Mr. 
Bovd or Lloyd as attornev attached to it, assumes the 
memorandum is still attached to the charter, ^nd being 
shown the charter he indicates the memorandum | attached, 
is quite certain that there were no minutes of tlje organi¬ 
zation meeting, the only stock certificates he had ^een were 
the ones he signed, if there were stock certificates in the 
names of Loveless and Woodford witness never saw them. 

Thereupon, the defendant Thomas H. Pickford was called 
as a witness for the plaintiff Walter Fletcher Smith, and 
he stated that he remembers the letter signed November 
12, 1932, addressed to Ford, Smith would be the owner of 


the property at that time subject to witness’ deed of trust 
on it, did not know that the attachment was still pending 
on the property, the landlord and tenant attachment, wit¬ 
ness knew his attorney had made some attachment but 
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supposed the conveyance from Smith to witness on Oc¬ 
tober 7 wiped all that out, and that witness had title to 
the property subject to the sixty day — when witness was 
interrogated and asked, “You said a moment ago, I un¬ 
derstood, he had title to it, subject to the deed of trust?”, 
to which witness replied, “Well, subject to the at- 

316 tachment, is what I meant.” The Court thereupon 
had the original question and answer read in which 

the witness had stated that at the time of the letter of 
November 12, 1932, Smith would be the owner of the prop¬ 
erty subject to witness’ deed of trust on it, and thereupon 
the following transpired: 

317 “Mr. Lesh: It is precisely that, if the Court wants 
to straighten it out. 

“Mr. Pevserc I am satisfied with the answer. 

“Bv the Court: 

“Q. That is what you said. Is that what you mean? A. 

What I wanted to convey is that the title was in Captain 

Smith, and he had an option to redeem it within 60 days 

from the 8th day of October. 

“Q. You said the title was in him, subject to the deed 

of trust. A. It was in him, subject to the deed of trust 

on a convevance to me the 8th of October. 

* 

“The Court: Well- 

“Mr. Lesh: I guess what the result is is a matter of law. 
“The Court? Well, it may be very important what he 
thought about it at that time; what he understood.” 

318 Witness thought he was the owner on October 8 
when Smith conveyed property to him, felt confident 

he was owner, foreclosed because attorney advised to make 
doubly sure of any creditor that might come in claiming, 
but witness thought he was the sole owner when entered 
into contract with Smith, the organization of whatever he 
said it was had never been completed and he said, “If you 
want it, I will, turn it over to you”, and he delivered to 
witness all of the stock, witness made demand for stock 
three different times, on October 8 twice, and since, Smith 
went off and did not answer, supposed property was re¬ 
leased because; Marshal’s representative turned it over to 
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witness, custodian was witness to Smith’s transfer of both 
the lease and the furniture, and thought had absolute title, 
Smith had the right to redeem at the time witness ordered 
foreclosure, asked “Who owned the property on which you 
ordered foreclosure?”, witness replied, “I was|in posses¬ 
sion. I don’t know—he turned over to me his right”, 
don’t think asked Lesli anything about whether landlord 
and tenant case had been dismissed, don’t remember, never 
took any interest in it whatsoever, was brought up by at¬ 
torney and when got absolute title from Smith thinks 
that ended it all, especially when Marshal’s representative 
turned it over, never attended the cases when pending 
and argued; there were dozens of creditors of Smith or 
the corporation or one or the other, who were pressing, 
there were thirty of them right around there, i:hey were 
calling witness all of the time on debts they claimed Smith 
owed, Smith wanted witness to wait three mohths, told 
him could not or would lose right to priority forj claim for 
rent; as owner of property made transaction 'vyith Ford 
subject to option that had given Smith, told Sknith was 
going to do it, don’t remember telling Smith had already 
accepted $1,000 deposit for sale to Ford, told him was 
going to accept it, Ford was the best man had run 
across, Smith had recommended Ford himself, did not 
talk over the signing of the agreement with Smith 
319 at all, when three or four telegrams were shown to 
witness, did not say had made a deal wi th Ford, 
did not tell anyone it was sold to Ford, was not speaking 
to Smith at that time at all, stopped some time before, 
told them to bring him downstairs where witness would 
not be interfered with and told Smith would hot have 
anything further to do with him; don’t remenjiber see¬ 
ing Brashears, saw Smith’s daughter, Lucas hhd a dif¬ 
ferent deal everv dav for fortv davs, worried the life out 
of witness, the help threatened to go away, what witness 
wanted to do was to get somebody in the place jo run it 
so it would not go to pieces; witness identified a paper 
shown to him, said it was his, did not know whether he 
made all of the memoranda on same, was not billing to 
make this deal with Smith, there was so many jdealings 
made but witness never saw the money, witness| did not 
get $50,000 from Smith in the first instance, the icorpora- 
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tion was not witness’ corporation, got the promissory notes 
from Alma T. Gordon, wife of P. C. Gordon, and the follow¬ 
ing transpired: 

n 

“Q. The manager of that hotel? A. He with two others 
that once sold it to me.” 

got the notes in question on February 2d or 3d, 1932, they 
were endorsed 1 at that time by P. 0. Gordon, President of 
the corporation, witness was in California at the time and 
owns all of the balance of the notes that have not been 
paid. 

Elwood H. Seal, called on behalf of the defendant Pick- 
ford, testified that he has been a member of the Bar since 
1922, is Assistant Corporation Counsel at present, is one 
of the trustees named in deed of trust under which sale 
was conducted December 16, 1932, understood before the 
formal requesi for sale that there was to be one, under¬ 
stood this from both Pickford and Bennett, remembers 
there had been some talk about the sale, there was a time 
there that the question of the length of time would adver¬ 
tise—insisted have a letter from Pickford, in an- 
320 other conference some suggestion of time was dis- * 

cussed, and witness said he thought five days was * 

not sufficient, Bennett having suggested that time, witness 
thought ought to give the usual length of time on sale, 
there was nothing in deed of trust that required to adver- , 

tise for any length of time; there was also some suggestion 
about trustees selling property about which witness did 
not agree, told Bennett to get in touch with Owen and 4 

would be guided somewhat by his suggestions because he 
had handled thousands of such sales, Bennett suggested 
to make sale without auctioneer because it would save 
auctioneer’s fees, told him did not think cost would be 
sufficient to attempt a saving, Bennett did not say any¬ 
body had suggested it, witness did not personally sign ad- ^ 

vertisement, authorized signature in his name, Bennett 
called on telephone or otherwise witness would have been 
there to sign it, if he told witness had ad prepared is sure 
must have been over the telephone, otherwise would have 
been there and signed himself, ad covered December 11th, 

12th, 13th, 14th, 15th and 16th; both witness and Bennett « 
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were present at sale, witness did not give any considera¬ 
tion to requirement of $5,000 cash, don’t know that that 
was discussed, as recalls did not discuss it with Bennett, 
all chattel deeds of trust that witness has had anything 
to do with the terms were cash on dav of sale, thinks the 
requirements of the ad are entirely reasonable; while sale 
was on, Bennett and witness stood in rear part of Owen’s 
office on Eye Street, would say five or six feet back of 
Owen when he offered it for sale, when final bid was re¬ 
ceived Owen turned to Bennett and witness, who were 
standing there, and asked if there was anything more to 
be done, witness told him no, was perfectly clear 
321 that Owen consulted them at that time, is definitely 
certain Owen turned to witness, thinks wfis nearer 
Owen than Bennett, Owen turned around and asked if there 
was anything more to be done, is definite and certain on 
that, Lesh acquainted witness by telephone last night of 
the substance of Bennett’s testimony on that point. 

On cross-examination, the witness Seal further testified 
that when Lesh spoke to him on the telephone last night 
witness told Lesh he not only thought but he knew Bennett 
was entirely wrong about it, knows Owen turned to him 
and asked him about the sale, asked whether there was any¬ 
thing more to be done and that is all, witness did not turn 
to Bennett and suggest a conference about it because Owen 
had held the sale, had called either two or thr^e times, 
there were no further bids and witness saw no reason for 
the sale being continued, Owen knocked it down like any 
other sale, witness knew that the property had been ap¬ 
praised by an auctioneer at $17,000, that did not indicate to 
witness that auctioneer believed he could get that if it was 
knocked down separate, witness’ understanding about hotel 
where goods sold on premises they get more than if taken 
to an auction, understood the Sloan appraisal to mean that 
they would get that if they went to the hotel and sold it in¬ 
dividually, as recalls there were two appraisals, one of 
which was $10,000 he put on there, and one whiclji under¬ 
stood later was appraised when the Marshal appraised it, 
don’t remember the total of Sloan’s appraisal, thinks in the 
neighborhood of $16,000 to $17,000, we did not make any de¬ 
tail, simply did it for our protection, to show just about 
what furniture and fixtures were worth at that time; witness 
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felt that $5,000 in this time of depression was about as much 
as anybody could expect to get as a cash payment, asked 
that deposit for the simple reason that all of the chattels 
witness had had anything to do with were sold for cash, 
there was never any discussion between witness, Pick- 

322 ford and Bennett about the amount of the deposit, 
witness had no discussion about it with Pickford, did 

not think $5,000 was an unreasonable amount for bidders 
to pay, when Bennett called witness on telephone did not 
know that they required $5,000, he did not read the whole 
thing over to witness, asked if that means witness did not 
exercise any judgment at all about the cash deposit, he re¬ 
plied, “I assume your Honor can put it that way”, that is 
a fact, there was no discussion so far as witness was con¬ 
cerned as to amount of cash they would pay, would say let 
Bennett fix it, that might be high to the purchaser, does 
not know that it is, there has never been anything in wit¬ 
ness’ mind in and about fixing the terms of sale so that no 
one could comply with them, and thinks with the question 
of a hotel that $5,000 is not a high price, Bennett may have 
told witness that the amount was suggested by Pickford, 
he did not haye to put up any cash, he had the notes, all he 
had to do wasiput up the notes, and might have suggested to 
require $5,000 in cash, and didn’t need to raise the cash, 
doubts whether there would be a hotel in Washington sold 
where they would not require the deposit of a substantial 
sum, does not see whv thev would not; knew when made 
sale there was a contract with Ford of $32,500, and if had 
known that certainly would have accepted the $10,000 bid; 
all witness knows as to whether effort had been made to 
notify Smith is that Pickford at a conference told Smith he 
was going to sell, witness got this either from Bennett or 
Pickford, witness made no effort to notify Smith, did not 
know he was out of the country at the time, made no effort 
whatever to get any customers for property, could not say 
whether was present when letter of instructions came from 
Pickford, it was not delivered to witness and sometimes 
Bennett gets things that pertain to both of them that he 
does not show to witness, could not sav whether had 

323 any direct conversation with Pickford about it after 
letter came in, may have had, witness and Bennett 

talked this thing over dozens of times, is safe in saying that 
after letter cajne in did have direct personal conversation 
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with Bennett, could not tell'what occurred in the conversa¬ 
tion, talked it over a half dozen or dozen times, tlije ad was 
put in on the 7th, sale was on the 16th, thinks that was a 
reasonable length of time, don’t remember how n|any bid¬ 
ders were at the sale, thinks there were two or tl^ree bids, 
there was certainly more than one, could not tell \>dio made 
the first one, does not remember how much it was; the ad¬ 
vertisement mentioned two deeds of trust, one for the lease 
and one for the chattels, the bid of $10,000 included every¬ 
thing, witness took into consideration value of lease, did not 
think it had any value for reason that no one could give that 
much money for the hotel these days, rent was tob high at 
this particular time, does not recall what rent was, thinks it 
was $2,000 a month, something like that, don’t know that 
there were a number of others who offered to pay more 
than $2,000, thinks provision against assignment without 
consent in writing of lessor is usual with those leases, be¬ 
fore inserted advertisement did not get Pickford’s transfer 
to successful bidder, thinks lease provision would (apply to 
purchaser; Bennett suggested selling at hotel, witness said 
that it should be at auctioneer’s offices, does not reball that 
put in advertisement provision giving certain days for in¬ 
spection, if anyone wanted to go through the property and 
came to the trustees they would make arrangements to take 
them through, witness never accepted office as director of 
the Maryland corporation. 

Henry B. Hodgkins, recalled as a witness for the 'defend¬ 
ant Pickford, testified that after Bennett aid Seal, 
324 Trustees, returned property to Smith about Septem¬ 
ber 20, Smith informed witness that they had notified 
him they could no longer act as officers and directors, of cor¬ 
poration, that it was necessary to set the books up as a cor¬ 
poration, and asked if witness could act as secretary and 
treasurer and to ask Mr. Van Horn, the steward, if he 
would act as vice-president; had not then opened bank ac¬ 
count as of Hotel Lafayette, Inc., it had always been car¬ 
ried as Walter Fletcher Smith; told Smith necessary to 
have account opened as Hotel Lafayette, he instructjed wit¬ 
ness to open account at Riggs Bank, witness made up ac¬ 
count and deposit and went to bank where was tolc( would 
have to have certified copy of directors’ meeting authoriz¬ 
ing opening of account and instructing who should sign 
checks, etc., reported to Smith who said it was a mere 
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formality, to find out what their requirement was and to 
comply if possible, witness drafted minutes of meeting and 
resolution authorizing opening of account, this draft was 
unsatisfactory to bank, they made a few changes, witness 
went back and re-wrote it and finally got Smith to sign as 
president, witness signed as secretary and treasurer and 
took it back; after going to two or three vice-presidents 
they agreed to accept deposit, thinks this was September 
22 . * 


The plaintiffs moved to strike out on the ground that the 
testimony is inconsistent with the certificate furnished the 
bank and also inconsistent with the minutes offered by the 
defendant, which motion was overruled, and the plaintiffs 
then and there noted an exception, which was by the court 
allowed and duly entered upon its minutes. 


The witness further testified that Mr. Van Horn was not 


present, with respect to which the same objection and ex¬ 
ception were made; that Bennett and Seal were not present 
at anv meeting; that witness signed as secretary cer- 

* v* 7 CT* _ • 


325 tain stock certificates that had been introduced in evi¬ 


dence, Smith said he had given Bennett and Seal two 


certificates of one share each and authorized witness to 


issue one to Van Horn and one to witness to replace those 
two which \yould be surrendered, wrote up the certificates 
and signed them and everything, but did not deliver them 
because transaction was incomplete, could not deliver them 
until Bennett and Seal delivered their two, left them in the 
book where tliev are todav, did not give anv consideration 
as secretary to question of Federal tax stamps, to which the 
plaintiffs objected and the Court overruled the objection, 
and the plaintiffs then and there noted an exception which 
was by the Court allowed and duly entered upon its minutes. 

The only information witness had as to what Smith in¬ 
tended to do with the stock certificates was that he made 


several trips to New York trying to arrange to borrow some 
money, don’t know whether he was going to pledge that 
stock as security or not; until witness heard of the contempt 
rule served on him, the stock book with the two shares of 
stock in it, the minute book and the two bankbooks, of the 
custodian and of the Hotel Lafayette, Inc. were in witness’ 
possession ever since Smith turned them over to him about 
September 20; after this case came up witness explained to 
Lesh why he had them in his possession as secretary and 
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treasurer, the by-laws provided that the books Should be in 
his hands, took them to his room in the hotel! and locked 
them up, witness told Lesh he had them and Lesh told him 
would like to see them, witness took them to ijjesh’s office 
after the contempt rule was issued against witness; witness 
knew he was to be custodian before the Marshal arrived at 
hotel, about 11:00 o’clock on that morning Pickford told 
witness the Marshal was coming up about (two o’clock 

326 to take over the hotel, said did not want to! embarrass 
Smith or the hotel any more than possible, had ar¬ 
ranged with Marshal to employ custodian and! while wit¬ 
ness was Smith’s auditor Pickford had every confidence in 
him and would be perfectly willing for him to kct as cus¬ 
todian, asked him to go to Smith and see if that would be 
agreeable, reported to Smith, he got excited and said did 
not think witness ought to act, would look like witness was 
leaning towards Pickford, witness told Smith thought it 
was a good thing for him to have witness as custodian, told 
Smith if he felt that way about it would not acceptj, reported 
to Pickford could not accept, in about fifteen mimites Smith 
called witness on the phone, said had been talking to his 
attorney and thought it would be a good thing fcjr witness 
to act and told him to so inform Pickford; witness did so; 
when Marshal arrived said he was going to appoint wit¬ 
ness custodian and 'would have to take witness’ receipt, 
“and told me I was to be careful and see that nohe of the 
property went out of the hotel”, witness signed a receipt 
which has been introduced in evidence, Marshal gave wit¬ 
ness ro further instructions, never has; was generally un¬ 
derstood that witness would have operation of hot^l as cus¬ 
todian, neither Pickford nor Smith had anything td do with 
it, entire hotel in witness’ hands, but later it wasj decided 
that witness only had charge of property, next fnorning 
called up Brashears about depositing money, he saipi to call 
Lesh, who told him to go to Riggs Bank and open an! account 
as custodian, witness did so, and identifies pass books, and it 
was agreed that it shows the following deposits; September 
22nd, $244.88, September 30th $287.55, October 3rd $30, and 
November 3rd ten cents; through later advice of Brjashears 
and Lesh that witness only represented Marshal in charge 

of property, all income and receipts were detposited 

327 in account of Hotel Lafayette, Incorporated, and all 
checks were signed in its name by Smith as! Presi- 

i 
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dent, and after receiving that further instruction from Lesh 
witness asserted no further dominion as custodian over re¬ 
ceipts, Lesh’s instructions did not include any statement as 
between Smith and Hotel Lafayette as to which place wit¬ 
ness should put receipts, witness considered his custodian¬ 
ship ended October 7th when Smith turned property over 
to Pickford; after he had typed this contract, Pickford told 
him to take It back to Smith and tell him that was his final 
proposition, if he did not sign it was not going to make any 
more propositions, witness went downstairs and found Smith 
and Brashears at lunch, delivered the paper and message 
and when left Smith and Brashears were discussing it, next 
saw that paper “when we signed it up that afternoon at 
one o’clock”, in same form that witness took it down, Smith 
said would like to have ninetv instead of sixtv davs, identi- 
fies letter to which has been referring, witness signed it as 
witness after each one had signed it, in the course of half an 
hour, a few minutes, they did not sign together, witness 
put on his signature in the presence of Pickford and Smith, 
had them acknowledge their signatures to him, there were 
one or two previous drafts and the signed one, one was a 
pencil memorandum in Pickford’s hand writing, witness 
made an exact type of it “then we read it over and found 
there were a few little words changed here and there, and 
then I re-wrote it again in that present form”, Smith did 
not participate in any of these re-writings, just this one 
copy was signed to witness’ recollection, no one was present 
as counsel representing either Pickford or Smith at the 
time they signed it but Brashears had been downstairs talk¬ 
ing to Smith when witness gave it to Smith before it was 
signed, Lesh was not there, understood he was Pick- 
328 ford’s counsel, no demand was made upon witness 
by either Smith to turn property over or Pickford 
to have it, witness was not consulted about it at all, he just 
acquiesced, knew the contents and considered that Smith 
had turned property over to Pickford, knew Pickford had 
put it in hands of Marshal, considered he had the right to 
take it out, and it was understood that witness’ services as 
custodian ceased when they signed it; a few day after¬ 
wards up in Smith’s apartment, witness asked what he 
thought about witness’ compensation, he said ought to be 
paid and if would make out bill he would 0. K. it, but wit¬ 
ness never did at that time, Smith suggested a fee of $5 
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a day, volunteered to 0. K. that understanding Pickford 
would have to pay it; as auditor, as soon as goi report of 
previous day’s business about 8 or 9 o’clock in the morning 
from night auditor, custom was to make up a statement 
showing previous day’s receipts, so much from customers, 
from cafe, from telephone, then a statement or disburse¬ 
ments, how much paid out, checks drawn, deposits, show¬ 
ing previous day’s work in full and usually at ibottom of 
statement had earnings, how much had earned in rooms 
and restaurant, just specific information for management; 
prior to October 7th did not write statements on typewriter, 
made out in pencil, took them to Smith’s apartment on 10th 
floor and he and Smith went over each item together, kept 
them on file; after Smith turned over hotel to Pickford 
made daily report to Pickford, three copies, one t<j Pickford, 
one to Smith and retained one. Did that excejpt during 
time considered it was in hands of Marshal, froifi Septem¬ 
ber 26 to October 7, when addressed reports to Marshal; 
witness identifies statements heretofore offered in evidence 
as a group of such reports, not addressed to anybody Sep¬ 
tember 18 because property was then in hands of Bennett 
and Seal as trustees and report was directed to them; 
329 up to September 12 repox*ts were given to Smith, 
from September 12 to 20th addressed to Bennett and 
Seal, Trustees, from September 20 to October 7 to Smith, 
from October 8 to December 8 to Pickford, dicing that 
period a copy was furnished to Smith daily, Recognizes 
Smith’s handwriting on statements in evidence; recalls 
Lucas in and about hotel, understood he was a ho ;el broker 
representing Smith in sale of Smith’s interest in Hotel 
Lafayette, and they were personal friends too, heard Lucas 
talking to him and bringing prospects, was bringing pros¬ 
pects to Smith nearly every day, one way or the otper, prac- 
ticallv everv dav, was there October 20 to December 7, dur- 
ing which period Pickford and Smith were not dealing per¬ 
sonally with one another, recalls Lucas calling on Pickford 
about December 6 and talking in witness’ presence about 
general subject of extension of time, witness’ d<^sk was a 
short distance from Pickford’s, Lucas pleaded with Pickford 
to give Smith more time, Pickford said, “I can’t give him 
any more time, nor can I sign that paper. I am going to 
advertise the property for sale, and the law gives you seven 

15—647 6a ! 
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days—you have got a week from then. That is all the time 
that you are going to get”. Lucas did not say very much 
but seemed to be gratified that he was going to get a week’s 
time that he had not expected, fixed that time as about De¬ 
cember 6 “because we were all watching December 7th very 
anxiously to see if Captain Smith was going to avail himself 
of his option”, Smith had not then gone to Cuba. 

The books of account are all embodied in the books that 
witness gave Lesh to bring down to Court; first entry in 
books bearing name of Hotel Lafayette, Incorporated, was 
about September 20 when property returned by trustees 
and witness instructed to set books up as corporation in 
place of proprietorship, it was decided to use the fig- 
330 ure of Julv 1st, or the half vear as basis on which to 
make that proposition, and while the actual entry 
was not made until September figures of July 1st were used. 

During sixty day period and thereafter made up accounts 
at Pickford’s request to show how much Smith would owe 
if he came to take property back, did not make up more than 
one, was changing and making them over a half dozen 
times, the occasion being that at that time “we were told” 
Smith had raised monev and was going to take over hotel 
and Pickford was anxious to have a statement ready, made 
a different statement for different dates; witness produced 
such a statement made up as of December 22, in the form 
of a letter to Pickford, which is offered in evidence over 
the objection of the plaintiffs, which objection the Court 
overruled and to which ruling of the Court the plaintiffs 
then and there noted an exception, and which statement is 
in the words and figures following: 


331 Washington, D. C., December 22nd, 1932. 

Captain Walter Fletcher Smith, 

Washington, D. C. 

To Thomas H. Pickford, Dr. 


For amounts due me as follows: 

Dec. 15, Pent of Hotel Lafayette, for the months of July, August, 
September, October, November, and ]A of Dec. 1932, 

as per Contract.. 

Interest on above to Dec. 15th, 1932. 

June, Amount paid collector, for Smith. 

Sept. 21, Amount paid collector, for Taxes. 

Oct. 1, Rent of Apartment, in Hotel LaFayette, for July, 

August & Sept. 1932, 3 mo. (g; 250. 

Dec. 15, Advances to Hotel LaFayette, in cash and other items, 
as per agreement, as follows: 

Oct. 6, Invoice W. R .Winslow 80.15 

Oct. 6, u Natl. Elec. Sup.. 53.60 

Oct. 6. Cash advances for Pav 
Rod. 


14.437.50 

459.33 

2 , 000.00 

4,396.22 

750.00 


66.00 
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Oct. 8. Rugs bought. 295.15 

“ 8. Part of Pav Roll, Oct. 8 194.51 

- 689.41 

“ 8. Sears R. & C. rugs_ 209.65 

“ 8. Cash advanced. 1.000.00 

Nov. 7. “ “ 1.500.00 

“12. “ “ 300.00 

“26. “ “ . 200.00 

- 3,209.6j> 

3,899.06 

Oct. 12. Paid Nazarian Bros... 143.00 

“ 26. Check unpaid. 17.67 

“ 31. News-stand rent. 38.64 

Nov. 30. Acct. J. F. White. 39.31 


Oct. 9. 
1/14/33. 


Dec. 15. 


Dec. 19. 

20 . 

90 

22 . 


Dec. 16. 


12 / 22 . 


238.62 

Dec. 7. Personalacct.dueHotel 50.66 


4,188.34 

i 


Less: Cash taken over.. 


249.13 

938.46 

Accounts collected: 

1 

635.95 

Out, Oct. 7.. 
Out Dec. 15.. 

938.46 

846.70(B) 

i 

j 

302.51 


91.76 


- 340.89j 


Net amount due this account. 

Notes due on Furniture, Prin. 23,500.00 

Interest. 998.75 

Amount paid Paul Lesh for Marshal. 

“ T. J. Owens & Son. 

“ “ National Sav. & Tr. Co., Inc. 

Recording Gov. Tax. 

Total Debits. 

Credit: 

By sale of furniture and Lease at auction sale. 


Bennett & Seal, Trustee Fees... 
H. W. Hodgkins, Custodian Fees 


Less: Inventories 



3,847.45 


24.498.75 
105.00 

63.46 

21.04 

20.00 

50.598.75 

10,000.00 

$40,598.75 

500.00 

65.00 

41.162.75 
1,226.88 


j 39,936.87 

332 Witness identified a sheet showing the reconcilia¬ 
tion of the last mentioned exhibit with the Lafayette 
Hotel books and which sheet was marked for identification 
Exhibit No. 41 and thereupon the witness also identified an 
account showing the result of the operations by Pickford 
from October 8th to December 7th, which was likewise 
marked for identification Exhibit No. 42 and was offered in 
evidence. The reporter’s Transcript of Evidence states 
that Exhibit No. 42 is not among the exhibits furnished the 
reporter and thus far it has been impossible to find the same 
and, therefore, it cannot be included in this Statement of 
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Evidence. It is understood that if said exhibit Xo. 42 is 
found, either side may make such reference or references 
thereto as may be desired in the Court of Appeals, even 
though not physically incorporated in this Statement of 
Evidence. 

333 Books were kept under supervision of witness, 
night auditor is still at hotel, witness did all of the 

book work, night auditor is not sufficiently familiar with 
situation to check the verity of the account produced, wit¬ 
ness did all of the bookkeeping from June 12 to December 
7, and he produced a statement of operations and balance 
sheets as of October 7, which was thereupon marked for 
identification, 4 ‘Exhibit 43.” 

Thereupon, in response to a question by the Court, the 
witness stated that the Exhibit 42 showed a net loss of 
$7,396.94, including rent of $4,269.74 for that period, and 
a net operating loss of $2,127.20 without taking rent into 
consideration; and he further testified that payments by 
Pickford previous to the period are not included, it covers 
the period froin October 7 to December 7; that about Sep¬ 
tember 1st Smith owed all of the utility companies a good 
deal of money, about $1,800 all told, they were threatening 
to cut the services off if not paid, thinks September 12 Pick- 
ford went down and saw them or wrote letters and guaran¬ 
teed accounts after that date as he did not want hotel closed 
up, Pickford never paid any of those accounts, he only as¬ 
sumed them from October 7 when he took over the hotel, 
and figures shown on operating statement for sixty day 
period are only for the current consumed during that 
period, had the meters all read and the account was di¬ 
vided ; that witness certainlv did not intend in anv of the 
* * « 

transactions to defy the authority of the Court or of the 
Marshal, prepared at the hotel daily operating statements 
for the Marshal and has them in his file, from the time 
Marshal took it over until October 7 witness expected Mar¬ 
shal to come around every day and see what was going on. 

On cross-examination, the witness Hodgkins further testi¬ 
fied that he was not told that Marshal had nothing to do 
with receipts and disbursements of hotel, was told that he, 
witness, had nothing to do with them after he took 

334 charge, i that after the second day he was told by 
Smith what to do with receipts, Lesh told him put 

them in bank for Hotel Lafayette, Smith was only one who 
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had authority to draw, last time made up account there was 
supposed to be about $27 in it, Smith drew it c)ut if it has 
been drawn, witness does not know whether |t has been 
drawn or not; when told to deposit money in nanie of Hotel 
Lafayette, Incorporated, it was witness’ understanding he 
was in dual capacity of custodian and in charge for Marshal, 
had two jobs, so far as Marshal is concerned wijtness knew 
he was custodian for the furniture and fixtures, witness has 
been public accountant all his life, been in that business 
twenty-five years, knows what it means to hold property 
for United States Marshal, witness never lias delivered the 
property to anybody, has not been taken out of his pos¬ 
session, lias not possession of it now, never had a chair in 
his hand, “I never had it, they just took it”, Witness had 
charge of it, his only instructions were to see that none of 
it was removed from hotel, knew from relations with Mar¬ 
shal was in charge of that property, not in witness’ pos¬ 
session now but is in possession of somebody else, saw in 
newspapers that furniture and fixtures were to be sold, did 
not go to Marshal and tell him, and thereupon the Court 
said: “I get his position that after the document of Octo¬ 
ber 7th was signed, he thought that terminated his custo¬ 
dianship, he never considered that he was in charge. Of 
course, I don’t remember anything he might have done if he 
did consider he was still custodian”; witness Considered 
self secretary of corporation, was appointed by Smith or 
asked to act as secretarv and treasurer; one of the accounts 
presented by witness shows that on October 7 ther|e were ac¬ 
counts due and payable by guests and others of f?10,370.83 
according to the books, from previous operation of hotel, 
a good many of the guests had paid since}, most of 
335 those accounts had been paid, some accounts paid, 
there was only about $1,000 of active accounts that 
Piekford took over, balance was uncollectible “and those 
notes and the books show they are still on hand”, when 
moneys were paid on those old accounts prior to the opera¬ 
tion of Piekford they were just used to the credit of the 
hotel, placed to its credit, did not give any of it to Smith, 
accounts that accrued prior to time Piekford came in are on 
the books of hotel, those books belong to hotel, to the pres¬ 
ent owners; and accounts witness made up showing account 
due did not give credit for the $10,370 but only for a part 
of it, that is, where the account was taken over oij October 
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7 was $938.46, on December 16 when statement was made 
there was still; unpaid $467 of active accounts, on January 
14 there had been subsequent accounts, this account for 
$635.95, and those accounts have been reduced, those are 
the only active guest accounts of people in the hotel; means 
by taken over that Pickford took them over, just the active 
accounts part, $7,948 were old accounts, years gone by, and 
being asked, “You mean you picked out from the $10,000 
item that had been earned, such items —”, the witness re¬ 
plied, “Xo, only such customers as were stopping there”, 
active guests, $11 the old accounts are still there; accounts 
receivable are pame way, no collections on them, they were 
in the papers: witness’ salary from December S or 9th was 
paid by J. L. Ford, Trustee, who took charge on December 
8, has no account here showing business transacted be¬ 
tween December 8 and when the sale took place or bill of 
sale was made, the books show that, that could be made up; 
Lucas brought various customers in there during October, 
November and December, thinks he would show them the 
hotel, take them around and show them some of the rooms, 
he would always go to Smith, Pickford knew that, witness 
was not present when Budd was there, was never 
336 present at any of those conferences with any of the 
prospective customers, all witness knows is what 
Smith and Pickford told him. 

And thereupon papers entitled “Amounts due on pay¬ 
rolls, up to and including September 12, 1932” and “Hotel 
Lafayette, Incorporated, Washington, D. C. accounts pay¬ 
able, September 12, 1932”, were offered in evidence and are 
in the words and figures following: 


337 Amounts Due on Pay Rolls, up to and Including, 

September 12th, 1932. 


Miss Yedeker. 

J. C. Vanstory_ 

Frank Atkinson... 

O. Rudolph. 

T. R. VanHorn... 
Marcus Spanos. . . 
Miss L. Downs. .. 
Pd Rosa Ohun.. . . 
\V. A. Grassett. . . 
Harry Moffatt.... 
Esta Williams.... 

S. Stocius. 

Pd [M. A. Krebs]* 


Housekeeper.. 

Clerk . 

Carpenter. ... 

Chef. 

Steward. 

H-Waiter. 

Cashier. 

Pantry woman 

Porter. 

Painter. 

.Maid. 

Baker. 

Checker. 


$265.00 

150.00 

112.72 

288.73 
114.00 

93.03 

124.90 

[6.45]* 

44.19 

122.00 

43.75 

138.00 

[18.71]* 


[•Words and figures enclosed in brackets erased in copy.] 
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John Dreos...Waiter. 

J. J. Steele.Night Auditor. 

C. J. Chronaker...Watchman. 

Charlie Davis.Bellman. 

J. Smoot.Bellman. 

J. Beaubian.Bellman. 

Leon Wilson.Bellman. 

Lewis E. Platt.Elevator boy. 

C. D. Baggett.Engineer. 

Gertrude Grant.Maid. 

Nan Fleets.Maid. 

Winston Anderson.House man. 

Paul Slinard.House man. 

Edgar Slinard.House man. 

Ada Murray.Maid. 

Corinne Doughlas.Maid. 

Belle Fontaine..Maid.j 

Val. Rudolph.2nd Cook. 

Albert Ginanali.3rd Cook. 

Henry Hillard.Kitchen help. 

Walter Sillidav.Kitchen help. 

Mason Foster.Silver boy.1 

Alonzo Ray.Night cleaner.j 

Will Fones.Pantry. 

E. Pittman.Kitchen help. 

Huey Banks.Kitchen help. 

M. Melton.W’aiter. 

John Harris.Waiter. 

Clarence Brasel.Valet. 

Miss C. L. Kiser.Tel. Operator. 

Miss M. Myers..Tel. Operator.Pd. 25.00 

Miss C. Hitchens..Tel. Operator. 

James Goodall.Laundry man. 

L. Brodnax..Laundry woman. 

Mary Christian.Laundry woman. 

Ophelia Day.Laundry woman. 

Minnie Johnson.Maid. 

Carter Howard.Night Tel. Oper. 

G. C. Renn..Engineer. 

E. G. Spicer.Engineer. 

Gertrude Bailey.Maid. 


Total 


Recapitulation: 

Due on: 

Pay Roll Jun. 16-Jun. 30. 

Pay Roll Jul. 1 to July 15. 

Pay Roll Jul. 16-Jul. 31. 

Pay Roll Aug. 1 to Aug. 15. 

Pay Roll Aug. 16 to Aug. 31. 

Pay Roll Sep. 1 to Sept. 12th. 

Total due on all Pay Rolls to and including Sept. 12th 
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68.06 

72.00 

40.50 
22.00 
27.00 

22.50 

15.50 
45.00 
91.61 
35.00 
35.00 
54.97 

34.13 
32.41 

26.25 

21.25 

44.14 
S4.84 
57.63 
36.65 
36.65 
24.89 
45.81 
45.81 
36.65 
36.65 
49.79 
20.17 
64.00 
56.58 
59.72 
27.60 

87.50 
37.57 
41.00 
13.75 

7.50 
10.00 
21.33 
Pd. [32.00]* 
15.00 


§3,157.89 


S25.00 

97.11 

234.20 

378.84 

1,287.91 

1,134.83 


S3,157.89 


[•W’ords and figures enclosed in brackets erased in copy.] 
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338 Hotel Lafayette, Inc. 

Washington, D. C. 
Accounts Payable—Sept. 12, 1932. 

Schedule #1. 

E. B. Adams & Co...614 Penna. Ave. 

Allen Mitchell Co....1813 E St. 

E. E. Alloy Co..39 White St., X. Y. C. 

American Auto Assn.Penna. Ave. & 17th St. 

American Foreign Serv. Jour. . .c/o State Department. 

American Ice Co.1320 F St. 

Arcade Sunshine Co..713 Lamont St. 

Argus Graphic Art Service.121 Fulton St., X. Y. C. .... . 

Army Xavv Journal.1S00 E St. 

Barber <fc Ross..11th & G Sts. 

Barrv-Pate Motor Co.2525 Sherman Ave. 

Bedell & Co.1813-14th St. 

Beitzell & Co..230-3rd St. 

Berlin Extract Co.59 Pearl St., X'. Y. C. 

Mercantile Contract Pur. Corp..943 Chrysler Bldg., X. Y. C... 

W. J. Burns Detective Agency. .500 Southern Bldg. 

Harry A. Bramon....Arcade Market. 

W. H. Brock <fc Co.Athol, Mass. 

James Callas <fc Bro.413-3rd St., X’. E. 

T. A. Cannon Co.1270-5th St., X. E. 

Capital Wallpaper Co.1221 E St. 

Cauchois Coffee Co..26th St. & 7th Ave., X. Y. C.. 

Central Armature Works.625 D St. 

Central Market Poultry Co. . . .126S-5th St., X. E. 

Ches. & Pot. Tel. Co.723-13th St. 

Civitan lnt’1.Birmingham, Ala. 

Colpitts Tourist Co.242 Washington St., Boston. . 

Conov Spring Water Corp.1120-20th St. 

W. W. Converse Co.Palmer, Mass. 

Crane <fc Co.1225 Eye St. 

Curt-Teile <fc Co.1733 Irving Place, Chicago. . . 

District Hotel Supply Co.210-9th St. 

DuBois Soap Co.Cincinnati, Ohio. 

Dixie Janitor Supply Co.S22-9th St. 

District of Columbia (water). . .City Hall. 

DuRite Chemical Co.303 Dist. Natl. Bk. Bldg. 

E. F. Droop Sons Co.1300 G St. 

Economy Printing Co.1015-9th St. 

Elevator Engineering Co.110S—16th St. 

Chas. H. Elliott Co.17th <fc Lehigh Sts., Phila. 

Evening Star.Washington, D. C. 

B. H. Elliott, Jr.956 Shepherd St. 

Fries, Beall & Sharpe Co.734-10tn St.. 

R. T. Faunce, Inc.1274-oth St. X. E. 

Franklin Laundry.504-13th St. 

S. A. Freas & Co.1221 Water St., S. W. 

S. Freedman & Sons.618 K St. 

Filtrator Coffee Apparatus Co.. New York City. 
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M. S. Ginn & Co.National Press Bldg. 

W. T. Galliher & Bro.30th & K Sts. 

Gas Consumers Co.904-10th St. 

S. A. Gatti.1317 Water St., S. W 


S325.48 

108.86 

93.05 

45.00 

255.00 

352.50 

27.25 

60.25 

136.50 

20.49 

10.74 
16.79 

72.90 
8.00 

27.25 

18.75 
4.95 

52.92 

32.55 

611.68 

17.70 

34.10 

93.70 
34.20 

514.33 

15.00 

5.00 

11.90 
14.00 

25.91 
124.00 

1.197.30 

37.75 
4.65 

155.88 

23.63 

2.00 

5.10 

94.29 

102.21 

2.52 

5.24 

.97 

27.50 
204.94 
116.05 

75.10 
10.00 


3.90 

9.80 

8.00 

663.07 
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Schedule #1—Continued. 

General Outdoor Adver.615 O St., S. W. 

W. J. Gensberg & Sons.601 South Capitol St. 

George Washington Univ.Washington, D. C. 

Gabel-Loffler, Inc.Benning, D. C. 

Graham Chisholm Co.9 Murray St., N. Y. C. 

Graybar Electric Co., Inc.1119—14th St. 

Greater National Capitol Com. .204 Star Bldg. 

Griffith Consumers Co.1313-G St. 

Grace Sign Co.114 E. Broad St., Richmond, Va.| 

Griffith Bros. Co.810 F St. 

Hendrickson Pub. Co.116 W. 39th St., N. Y. C. 

Chas. F. Holden <fc Co.106 N. St. Asaph, Alexandria, Va 

M. Holzbeirheim.1849-7th St. 

Marcus C. Hopkins Lab.621 H St. 

M. E. Horton, Inc.720 C St., S. W. 

Hotel Red Book Co., Ltd.404 Homer, Vancouver, B. C... 

Hotel Security Chk’g Co.Time Bldg., N. Y. C. 

J. E. Hurley.1015 Half St., S. E. 

A. Jacobs & Sons.126 W. Fayette, Baltimore. . . . 

Jacob Transfer Co. (The).113 Florida Ave., N. E. 

Janitors’ Supply House.504 W. Pratt St., Baltimore. . . 

L. T. Jones..931 H St. 

Wayne Kendrick Co..Rust Bldg. 

H. Kohnstamm Co.S3 Park Place, N. Y. C. 

E. C. Kropp Co.1830 No. 16th, Milwaukee. 

James B. Lambie Co.1415 New York Ave. 

Otis E. Lee.115 E. Roosevelt Rd., Chicago. 

Lever Bros. Co.Cambridge, Mass. 

Lion Match Co..Fisk Bldg., N. Y. C. 

Robt. H. McBride Co. . ..7 West 16th St., N. Y. C. 

Mackall Bros.9th <fc H Sts., N. E. 

Madrillon Pastry Shop.1312 G St. 

Maryland Biscuit Co.1217 H St. 

Mazo-Lerch Co.4V£ B St., S. W. 

Theo. Myer Estate..213 So. 10th St., Phila. 

Mitchell Fletcher Co.1628 Chestnut St., Phila. 

Miller-Dudlev Co.1716—14th St. 

Moarman Drayage Co.2207 F St. 

Morris & Eckels Co.400 S. Eutaw PI., Baltimore. . . 

P. H. Martin Adv. Co.222 So. Howard St., Baltimore. 

E. J. Murphy Co.710-12th St. 

National Ammonia Co.St. Louis, Mo. 

National Crush Reg. Co.Dayton, Ohio. 

“ “ “ (Current). 1208 H St. 

National City Dairy.514-12th St. 

National Elec. Sup. Co.1328 New York Ave. 

National Hotel Gazette.1311 G St. 

Nazarian Bros. Co...1226 Conn. Ave. 

Owl Disinfectant Co.824 Albee Bldg. 

Ohio Motorist Pub. Co.Cleveland, O. 

Otis Elevator Co.810-18th St. 

Palace Laundry.9th & H Sts. 

Prince Georges Post.Hyattsville, Md. 


48.00 

10.50 
25.00 

163.92 

1.91 

37.69 

74.50 
795.12 

34.00 

53.75 

15.00 

131.73 

80.00 

220.00 

116.29 

65.00 

21.38 

113.90 
8S.00 

(Paid) 3.52 
24.88 

17.50 
200.00 

23.95 

52.38 
24.22 
36.00 

22.50 
15.00 
12.60 

5.00 
7.20 
2.51 
9.15 
190.50 

154.91 
18.00 

8.33 

18.39 
135.00 

3.95 
20.00 
1,652.00 
119.40 

152.92 
143.17 
129.00 
142.00 

2.50 
75.00 

50.50 
13.30 

6.00 
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Postal Telegraph Co.Washington Bldg. 

Potomac Electric Power Co. .. .10th St. 

Procter Gamble Dist. Co.1409 Standard Oil Bldg., Balti¬ 
more, Md. 

Pure Fruit Juice Co.Chastleton Hotel. 

Premier Cleaners & Dyers.623 H St. 

S. W. Russell.1108 Maryland Ave., S. W. 

E. J. Rutherford Co.1117 So. 17th St., Phila. 


68.72 

311.98 

29.50 

4.80 

2.65 

363.79 

23.25 


i 
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Schedule it 1.—Continuecl. 


Roval Blue Line.Raleigh Hotel. 121.85 

A. C. Rowe <fe Son.80 Reed St., N. Y. C. 2.88 

Chas. Schneider Baking Co.413 Eye St. 62.65 


Simon Poultry Co.1251 H St., N. E. 

Thos. Somerville Co.1252-lst St., N. E. 

Standard Brands, Inc.316 F St., N. E. 

Standard Oil Co.241 Penna. Ave. 

W. <fc J. Sloan.709-12th St. 

Standard Engineering Co.2129 Eye St. 

L. P. Steuart & Bro.138-12th St., N. E. 

Stockett-Fiske Co.919 E St. 

St rite Anderson Co....1924 Washington Ave., So. Min¬ 
neapolis, Minn. 

Tel-Cable-Radio Registr.2S0 Broadway, N. Y. C. 

Tower Pharmacy.Tower Building. 

Turner k Clark.122116 New York Ave. 

Textile Trading Co.427 E. Lombard St., Balt. 


Thompson Dairy.2012—11th St. 

Underwood Typewriter Co.1413 New York Ave. 

Union Wallpaper Co.630 Mass. Ave. 

U. S. Sanitarv Spec. Co.59 East 12th St., N. Y. C— 

H. M. Wagener <fc Co.118 L St., N. E. 

Thos. C. Warley Co.211 Bainbridge St., Balt. 

Washington Convention Bur... . 1730 H St. 

M Bd. of Trade.1101 Penna. Ave. 

“ Gas Light Co.10th St...... 

“ Acces. <fc Garage. .. 17th and L Sts. 

“ Gas Light (spec.)... 10th St. 

“ Herald...1317 H St. 

Western Union..70S-14th St. 

Jno. H. Wilkins Co...525 Rhode Island Ave. 

W. R. Winslow <fc Co.922 New York Ave. 

Wood ward-Lot hrop Co.11th <fc F Sts. 

Wrigley Hotel Directory.300 W. Pender St., Vancouver. . . 

C. W. Warren.2603 P St. 

Fred J. White.460 Maine Ave. 


463.66 

15.12 

17.50 

3.05 

2.70 

14.95 

35.00 

30.43 


40.47 

25.00 

1.20 

11.65 

17.50 

136.01 

26.83 
1.50 

12.75 

23.60 

88.30 

120.00 

12.00 

113.78 

29.03 

35.00 

6.44 

42.84 
307.81 

67.15 

8.75 

35.00 

16.00 

19.00 


Less: Debit Bal 


14.271.05 

10.74 


S14.260.41 

341 And the witness Hodgkins further testified on 
cross-examination that it is absolutely not a fact 

W 

that Pickford was trying all the time to get Smith not to 
pay any creditors so that the creditors would not get any¬ 
thing out of it, witness did not see the letter offered in 
evidence saying that Smith should not pay any creditors, 
Pickford begged Smith to pay his help $3,00*0, Pickford 
has not paid the help for the time prior to when he went 
into possession. 

And thereupon, on further redirect examination, the wit¬ 
ness Hodgkins testified that the day or the second day fol¬ 
lowing October 7th, witness asked Smith for the capital 
stock to give Pickford in keeping with his promise, Smith 
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said he would give it to him at the proper tin^e, when he 
got ready to give it to him, or words to that effect, witness 
told Smith what Pickford had said to him about lit, told him 
Pickford had said to ask him for the capital stiock he had 
promised, Smith did not say why he was not re'ady, thinks 
Pickford asked witness to ask Smith two or tjiree times, 
but don’t think made the request of Smith but dnce, Smith 
did not indicate when he was going to give it to hjim, seemed 
to be willing to do it when he got ready. j 

And thereupon the witness Walter Fletcher $mith was 
recalled for further cross examination and said that he 
had already testified that according to his best ijecollection 
the meeting was held at the time or shortly aftef the char¬ 
ter of 1929, after leaving Court yesterday witness called up 
Dr. Woodward who did not recall any meeting having been 
held, witness searched the record and has not fojund a rec¬ 
ord of a meeting prior to the one in Bennett’s office, wanted 
the opportunity to make that statement iiji order to 

342 inform the Court about it; after search of 1 , files, wit¬ 

ness’ conclusion would be that there was nbt a meet¬ 
ing. j 

And thereupon the defendant Pickford offered in evi¬ 
dence the trust chattel and deed of trust each dated Oc¬ 
tober 24, 1929, in the words and figures following 

343 No. 98. 

Filed November 15, 1929, at 1:52 P. M. 

i 

Trust Chattel. 

This Indenture Made this 24th day of October, A. D. 
1929, by and between Walter Fletcher Smith of thb City of 
Washington, District of Columbia, party of the fjirst part 
and Chester A. Bennett and Elwood H. Seal, trustees, of 
the City of Washington, District of Columbia, parties of the 
second part: 

Whereas, Walter Fletcher Smith is justly indebted unto 
the Hotel Lafayette Company, a Delaware corporation with 
principal offices in the City of Washington, District of 
Columbia, in the full sum of Forty Seven Thousand ($47,- 
000.00) Dollars, being the amount of the deferred purchase 
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money to be paid the Hotel Lafayette Company by reason 
of the sale and delivery to the said Walter Fletcher Smith 
of all the furniture, fixtures, equipment of every kind, char¬ 
acter and description belonging to the Seller and now con¬ 
tained in the said premises and all now used by the Seller 
in the operation of the Hotel Lafayette, and more fully de¬ 
scribed hereinafter; 

Whereas, to secure the full payment of said deferred pur¬ 
chase money, namely, Forty Seven Thousand ($47,000.00) 
Dollars the Purchaser has made and delivered to the Seller 
the following promissory notes: 

$4,700.00 due April 1, 1930 (with ten days grace). 

$4,700.00 due October 1, 1930 (with ten days grace). 

$4,700.00 due April 1, 1931 (with ten days grace). 

$4,700.00 due October 1, 1931 (with ten days grace). 

$4,700.00 due April 1, 1932 (with ten days grace). 

$4,700.00 due October 1, 1932 (with ten days grace). 

$4,700.00 due April 1, 1933 (with ten days grace). 

$4,700.00 due October 1, 1933 (with ten days grace). 

$4,700.00 due April 1, 1934 (with ten days grace). 

$4,700.00 due October 1, 1934 (with ten days grace). 

344 all dated October 1, 1929 and all payable to the 
order of the Seller, Hotel Lafayette Company, and 
one each of said series of notes to be payable respectively 
every six months after October 1, 1929; each of said notes 
shall bear interest at the rate of six (6) per cent per annum 
to be computed from October 1, 1929 and to be payable on 
each said note every six months after October 1, 1929; that 
is, the interest on the entire series of unpaid notes shall 
be payable simultaneously with the payment of that one 
of the series of notes which matures on the respective semi¬ 
annual date. 

And whereas, the party of the first part desires to secure 
the prompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto including 
reasonable counsel fees incurred or paid by the said par¬ 
ties of the second part or substituted trustee, or by any per¬ 
son hereby secured, on account of any litigation at law or in 
equity which may arise in respect to this trust or the prop- 
ertv hereinafter mentioned, and of all monevs which mav 
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be advanced as provided herein, with interest cjn all such 
costs and advances from the date thereof. 

Now therefore, this indenture witnesseth, that ^aid party 
of the first part, in consideration of the premises, and of 
one dollar, lawful money of the United States oft America, 
to him in hand paid by said parties of the second part, the 
receipt of which is hereby acknowledged, has granted, sold, 
and delivered, and does by these presents grant), sell and 
deliver unto the said parties of the second part, qr the sur¬ 
vivor of them, all and singular the goods, chattel^ and per¬ 
sonal property named, mentioned, and described as follows, 
the same being now in and upon the premises knolwn as the 
Hotel Lafayette at 823 Sixteenth Street, Northwest, in the 
City of Washington, District of Columbia; to wit : 

345 All of the furniture, consisting of bedroom and 
living room suites, bath room furniture, dining room 
furniture, kitchen and miscellaneous rooms furniture, lobby 
furniture, public hall furniture, business, private and 
clerk’s office furniture, fixtures, equipment, draperies, fur¬ 
nishings, carpets, bedding, linens, silverware, china, and 
glassware and other personalty and effects sold, delivered 
and transferred to Walter Fletcher Smith bv the Hotel La- 
favette Company; and at the time contained in the said 
premises and used by the Hotel Lafayette Company, at the 


afayette, 
larlv de¬ 


time of the sale, in the operation of the Hotel L 
most of which personal property is more particu 
scribed in a certain inventory of furnishings of tjhe Hotel 
Lafayette made by the Federal Appraisal Comjpany of 
Philadelphia, Pennsylvania, on February 12, 192$, copies 
of which inventories, under the terms of the contract of 
sale, are now in the hands of the Hotel Lafayette (tompany 
and the said Walter Fletcher Smith. The party of! the first 
part also agrees that this chattel deed of trust shall attach 
to, and be upon, all personal property which shall at any 
time, until the deferred purchase money notes set ojit above 
are fully paid, by him be brought or introduced into or in¬ 
stalled in or upon the said hotel premises in ordqr to re¬ 
place furnishings and equipment of said hotel. 

To have and to hold the said goods and chattels and per¬ 
sonal property unto and to the use of the said parties of the 
second part, or the survivor of them, their executprs, ad¬ 
ministrators, and assigns, in and upon the trust andj for the 
uses following: 
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In trust, to suffer and permit the said party of the first 
part to retain possession of and use the said goods and 
chattels and personal property until the same shall and 
may be required as hereinafter provided. 

And upon this further trust, upon default being made in 
the payment of said notes, or either of them, or of any in¬ 
terest thereon, when due, or any proper cost, charge or ex¬ 
pense in and about the same, then and at any time 
346 thereafter, to take immediate possession of said goods 
and chattels and personal property, wheresoever the 
same may be found, and to sell the same at public auction, 
upon such terms and after such public notice as the said 
parties of the second part, or the survivor of them in the 
execution of this trust, shall deem advantageous and 
proper; and of the proceeds of sale or sales, first, to pay all 
proper costs, charges and expenses, including a commission 
of five (5) per cent on the amount of said sale to said trus¬ 
tees for services; second, to pay whatever may then remain 
unpaid of said notes, whether the same be due or not; and 
last, to pay the surplus, if any, to whomsoever shall be law- 

fullv entitled to the same. 

* 

And upon this further trust, at any time hereafter, 
whether said notes shall be due or not, upon the security 
hereby given being in any wise endangered in the opinion 
of said parties of the second part, or the survivor of them, 
by the removal of said goods and chattels and personal 
property, or any of them, without the written consent of 
the said parties of the second part, or the survivor of them, 
or by the non-payment of the rent of the premises in ac¬ 
cordance with the terms of the contract of sale where said 
goods and chattels may be placed, stored, or deposited, or 
if said party of the first part shall not keep the same in¬ 
sured in some good and reliable company against loss by 
fire to the extent of Forty Seven Thousand Dollars, and 
assign the same to the use of said parties of the second 
part, or the survivor of them, for the more effectual secur¬ 
ing of the payment of said indebtedness; or, if the same 
shall become endangered in any other manner, in the opin¬ 
ion of the said parties of the second part, or the survivor of 
them, and then and thereafter, upon the written order of 
the holder or holders of said notes or of either of them, to 
take possession of said goods and chattels and personal 
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property and sell the same, and dispose of the pro- 

347 ceeds thereof in the manner hereinbefore provided, 
as though default had been made in the pa} r ment of 

said notes. 

In witness whereof, said party of the first part lias here¬ 
unto set his hand and affixed his seal on the day firs): herein¬ 
before written. 

[seal.] WALTER FLETCHER S^JlITH. 

W. G. WOODFORD. 

MAURICE A. MARTIN. j 

District of Columbia, To wit : i 

i 

I, George Lee Boswell, a Notary Public in and for the 
District of Columbia, do hereby certify that Walter ^letcher 
Smith, party to a certain Deed, bearing date j on the 
24th day of October, A. D. 1929, and hereto annexed, per¬ 
sonally appeared before me in said District the said Walter 
Fletcher Smith, being personally well known to me as the 
person who executed the said Deed, and acknowledged the 
same to be his act and deed. 

Given under my hand and seal this 6th day of Noyember, 
A. D. 1929. 

[notarial seal.] GEORGE LEE BOSWELI^, 

Notary Public , (Z). C. 

i 

348 Office of the Recorder of Deeds, District of 

Columbia. 

C. C., D. ! 

This is to certify that the foregoing is a true and verified 
copy of Trust Chattel from Walter Fletcher Smith to Ben¬ 
nett and Seal, Trs. and of the whole of said Tr. Chattel as 
filed in this office the 15th day of Nov., A. D. 1929. 

In testimony whereof, I have hereunto set my lia^id and 
affixed the seal of this Office this 1st day of Oct., A. I). 1932. 
E. A. S. 

[seal.] (Sgd.) JEFFERSON S. CO AGE, 

Recorder of Deeds, D. C. 

349 This Deed 

Made this 24th day of October, A. D., 1929 by and be¬ 
tween Walter Fletcher Smith, party of the first pajrt and 
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Chester A. Bennett and Elwood H. Seal, trustees, parties 
of the second part: 

Whereas, Walter Fletcher Smith, party of the first part 
is justly indebted to the Hotel Lafayette Company, a Dela¬ 
ware corporation, with principal offices in the City of Wash¬ 
ington, District of Columbia in the full sum of Forty Seven 
Thousand ($47,000.00) Dollars, being the deferred pur¬ 
chase money to be paid on the sale of two certain leases 
owned by the Hotel Lafayette Company and more fully 
described hereinafter, 

Whereas, to secure the full payment of the deferred pur¬ 
chase money, the party of the first part, Walter Fletcher 
Smith, has made and delivered to the Hotel Lafayette Com¬ 
pany the following promissory notes: 

$4,700.00 due April 1, 1930 (With ten days grace). 

$4,700.00 dge October 1, 1930 (With ten days grace). 

$4,700.00 due April 1, 1931 (With ten days grace). 

$4,700.00 du ; e October 1, 1931 (With ten days grace). 

$4,700.00 due April 1, 1932 (With ten days grace). 

$4,700.00 due October 1, 1932 (With ten days grace). 

$4,700.00 due April 1, 1933 (With ten days grace). 

$4,700.00 due October 1, 1933 (With ten days grace). 

$4,700.00 due April 1, 1934 (With ten days grace). 

$4,700.00 dug October 1, 1934 (With ten days grace). 

all dated October 1, 1929 and all payable to the order of the 
Seller, Hotel Lafayette Company, and one each of said 
series of notes to be payable respectively every six months 
after October 1, 1929; each of said notes shall bear interest 
at the rate of six (6) per cent per annum to be computed 
from October 1, 1929 and to be payable on each said note 
every six months after October 1, 1929, that is, the interest 
on the entire series of unpaid notes shall be payable si¬ 
multaneously with the payment of that one of the series of 
notes which matures on the respective semi-annual date. 

And whereas, the party of the first part desires 
350 to secure the prompt payment of said debt, and in¬ 
terest thereon, when and as the same shall become 
due and payable, and all costs and expenses incurred in re¬ 
spect thereto, including reasonable counsel fees incurred 
or paid by the said parties of the second part or substi¬ 
tuted trustee, or by any person hereby secured, on account 
of any litigation at law or in equity which may arise in re- 
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spect to this trust or the property hereinafter mentioned, 
and of all money which may be advanced las provided 
herein, with interest on all such costs and advances from 
the date thereof. 

Now therefore, this indenture witnesseth, that the party 
of the first part, in consideration of the premises, and of 
one dollar, lawful money of the United States iof America, 
to him in hand paid by the parties of the second part, the 
receipt of which, before the sealing and delivery of these 
presents, is hereby acknowledged, has granted, and does 
hereby grant unto the parties of the second part or the 
survivor of them the following described leases Ito premises 
situate in the Citv of Washington, District o^ Columbia: 
Two certain leases made by Thomas H. Pickjtord to the 
Hotel Lafayette Company, Lease No. 1 being cjlated April 
30, 1919 and Lease No. 2 being dated April 20, 1929, and 
both affecting the premises known as Lots numbered nine 
(9) and ten (10) in Square numbered two hundred (200) 
in the City of Washington, District of Columbi 1 ^, together 
with the improvements thereon, consisting of a hotel build¬ 
ing known as the Hotel Lafayette. Lease No. 1 bjv its terms 
expires on the 30th day of April, 1931 and the tetm of lease 
No. 2 expires on the 30th day of April, 1939, together with 
all the improvements in any wise appertaining, jmd all the 
estate, right, title, interest and claim, either at! law or in 
equity, or otherwise however, of the party of the! first part, 
of, in, to, or out of the said leases and premises.! 

In and upon the trusts, nevertheless, hereinafter 
351 declared; that is to say: In trust to permit said first 

party or assigns, to use and occupy the said de¬ 
scribed land and premises, and the rents, issues, alnd profits 
thereof, to take, have and apply to and for his solje use and 
benefit until, default be made in the payment of a|ny one of 
the promissory notes hereby secured or any instalment of 
interest thereon, when and as the same shall become due 
and payable, or any proper cost or expense in and |about the 
same as hereinafter provided. 

And, upon the full payment of all of said noted and the 
interest thereon, and all moneys advanced or expanded as 
herein provided, and all other proper costs, charges, com¬ 
missions, half-commissions and expenses, at anytime be¬ 
fore the sale hereinafter provided for to release! and re¬ 
convey the said described premises unto the said Walter 

16—6476a 
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Fletcher Smith or assigns, at the cost of the party of the 
first part. 

Ami upon this further trust, upon any default or failure 
being made in the payment of said promissory notes or of 
any instalment of principal or interest thereon, when and 
as the same shall become due and payable, or upon default 
being made in! the payment, after demand therefor, of 
any money advanced as herein provided for, or of any 
proper cost, charge, commission, or expense in and about 
the same, then and at any time thereafter the said parties 
of the second part, or the trustees acting in the execution 
of this trust shall have the power and it shall be their or 
his duty thereafter to sell, and in case of any default of 
any purchaser to resell the said described leases to prem¬ 
ises at public auction, upon such terms and conditions, at 
such time and place, and after such previous public ad¬ 
vertisement as the parties of the second part or the trus¬ 
tees acting in the execution of this trust shall deem ad- 
vantageous and proper; and to convey the same upon com¬ 
pliance with the terms of sale, to, and at the cost, of the 
purchaser, or purchasers thereof, who shall not be required 
to see to the application of the purchase money; 
352 and of the proceeds of said sale or sales: Firstly, to 
pay all proper costs, charges, and expenses, including 
all fees and costs herein provided for, and all moneys ad¬ 
vanced for taxes, insurance, and assessments, with interest 
thereon as provided herein, and all taxes, general and spe¬ 
cial, due upon said land and premises at time of sale, and 
to retain as compensation a commission of live (5) per 
centum on the amount of the said sale or sales: Secondly, 
to pay whatever may then remain unpaid of said note or 
notes, whether the same shall be due or not, and the in¬ 
terest thereon to date of payment, it being agreed that 
said notes shall, upon such sale being made before the 
maturity of said notes, be and become immediately due 
and payable at the election of the holder thereof; and, 
Lastly, to pay the remainder of said proceeds, if any there 
be, to said party of the first part, or assigns, upon the 
delivery and surrender to the purchaser, his, her or their 
heirs or assigns, of possession of the premises so as afore¬ 
said sold and conveyed, less the expense, if any, of obtain¬ 
ing possession. 
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And, the said party of the first part does hereby agree 
at his own cost, during all the time wherein any part of 
the matter hereby secured shall be unsettled ojr unpaid to 
keep the said improvements insured against |oss by fire 
in the full sum of Forty-Seven Thousand Dolfars, in the 
name and to the satisfaction of the parties of ! the second 
part, or substituted trustee, in such fire insurance company 
or companies as the said parties of the seconcj part may 
select, who shall apply whatever may be received there¬ 
from to the payment of the matter hereby secured, whether 
due or not, unless the party entitled to receive fcliall waive 
the right to have the same so applied; and qlso to pay 
all taxes and assessments, both general and special, that 
may be assessed against, or become due on sai(l land and 
premises during the continuance of this trust and that 
upon any neglect or default to so insure, or to pay taxes 
and assessments, any party hereby secured mayj have said 
improvements insured and pay said taxes and as- 

353 sessments, and the expenses thereof shall be a 
charge hereby secured and bear interest at the rate 

of six per centum per annum from the time of such pay¬ 
ment. 

And, it is further agreed that if the said property shall 
be advertised for sale, as herein provided and not sold, 
the trustee or trustees acting shall be entitled tjo one-half 
tiie commission above provided, to be computed on the 

amount of the debt herebv secured. 

•> 

And, the said party of the first part covenants that he 
will warrant specially the leases and premises hereby 
conveyed, and that he will execute such further assurances 
as may be requisite or necessary. 

In witness whereof, the said party of the first part has 
hereunto set his hand and seal on the day and year first 
hereinbefore written. 

[seal.] (Sgd.) WALTER FLETCHER $MITH. 

(Sgd.) W. G. WOODFORD. 

(Sgd.) MAURICE A. MARTIN. 

354 United States of America: 

District of Columbia , To wit: 

I, George Lee Boswell, a notary public in an^l for the 
District of Columbia, do hereby certify that Walter 
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Fletcher Smith,, party to a certain deed, bearing date on 
the 24th day of October, A. D. 1929, and hereto annexed 
personally appeared before me in said District the said 
Walter Fletcher Smith being personally well known to 
me as the person who executed the said Deed, and acknowl¬ 
edged the same to be his act and deed. 

Given under my hand and seal this Gtli day of Novem¬ 
ber, A. D., 1929. 

[seal.] (Sgd.) GEORGE LEE BOSWELL, 

, X of ary Public , D. C, 

355 And thereupon the plaintiffs recalled F. E. Lucas, 
who further testified that prior and up to Decem¬ 
ber 7, 1932 he appeared as intermediary between Piekford 
and others with reference to making deal on Lafayette 
Hotel—Budd, Young, Gossler—thinks first time Budd met 
Piekford was few da vs following Labor Dav, negotiations 
had been going on for some months between Smitli and 
Budd who had practically reached an agreement, tried to 
get Budd here latter part of August, and came down a few 
da vs after Labor Dav, knows that Budd made an offer to 
Piekford, was present when he did so, was not reduced 
to writing, probably around September 7th or 8th, this is 
an offer of Piekford to Budd, the offer was $2,500 a month 
rent, $1,000 of it to be used for six months to put place 
in order, in other words, $1,500 a month cash and expend 
$1,000 a month in improvements on property for six months 
atfer which $2,500 a month would be payable to Piekford, 
Piekford to pay taxes for 1933 and thereafter Budd to 
pay them, Budd to pay to Piekford witness thinks $24,000 
for furniture at the rate of $250 per month, no considera¬ 
tion to Smith that particular time, the rent was to run for 
ten years with option of ten more: in October Budd made 
offer to Piekford contemplating a consideration to Smith, 
thinks it was around the middle of the month, witness 
worked that deal up, not put in writing by anybody but 
witness, wrote letter to Budd, and thereupon the letter 
was offered in evidence as not yet showing any binding 
contract on the part of Piekford, and is in the words and 
figures following: 
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356 Lafayette |lotel, 

Octobek' 18, 1932. 

Mr. S. T. Budd, 

326 West End Road, So. Orange, N. J. 

Dear Mr. Budd: 


I regret that mv letter did not reach voultodav as I 

• • • * # * I * 

mailed it in plenty of time last evening. 

The suggestion is that you form a new corporation under 
the laws of Delaware and lease the hotel from Mr. Pickford 
for 10 or 20 years at a rental and on terms to be agreed on. 

That you give Capt. Smith some of the stock for his 
equity but you retain the voting power of it, which he is 
perfectly willing you should have. You to ha\je an agree¬ 
ment with Capt. Smith whereby you have absolute manage¬ 
ment. and direction of the hotel. As, and when profits are 
made and divided, then Capt. Smith is to use his share of 
his 50% of them to pay off the accounts and ncite he owes. 
This will enable Capt. Smith to eventually liquidate all of 
his outstanding indebtedness from his share and you will 
not be in anv wav liable for anv of those accounts. 

On a basis of this sort, it will enable you to have imme¬ 


diate possession just as soon as a lease can be prepared and 
it will be a happy solution of the problem and will give you 
possession before competition comes up as there are several 
that are just waiting for December 7th. Pickford has 
spoken to me several times yesterday and toda>i and seems 
pleased that Capt. Smith is to be taken care of n that way 
and that no stigma will be brought against the Intel. Pie is 
anxious that the matter be settled at once. 

I shall see Mr. Gardiner in the morning and h^ve him try 


to work out the lease terms with Pickford. 
Hastily, 


357 Pickford was familiar with the terms of the letter, 
witness told him about them, did not show him the 
letter, Pickford said he thought the terms of that letter 
would be a very satisfactory solution, thereafter and prior 
to December 7th he made no further reference :o the deal 
with Budd either to witness or in his presence; Pickford 
and Young had one conference between October 7th and 
December 7th at which witness was present, Young said 
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would be willing to give $2,000 a month and as witness re¬ 
members one-hglf of the taxes for 1933, and all of the taxes 
after that, thinks it was the day following the day of the 
letter which Young signed, November 29, and witness was 
permitted to state what Pickford, the same being offered to 
show that Pickford refused during the period from October 
7 to December 7,to negotiate with anyone in order to make a 
deal on the hotel, Pickford said he had an agreement with 
Smith that would not expire until December 7, in the mean¬ 
time he could not do a single thing or make a deal, “You 
had better wait until after December 7th, and then I will be 
readv to negotiate with vou’’: around the middle of Xovem- 
her there were negotiations between Pickford and Gossler 
which were terminated after December 16th: up to Decem¬ 
ber 7th Pickford told Gossler in witness’ presence nothing 
could be done until after December 7th, to wait until then 
and he would give it consideration after that time; during 
the period between October 7th and December 7th Pickford 
told witness several times he had received from another 
man an offer of $2,500 a month rent and thinks he said all 
of the taxes for 1933—does not remember what lie said 
about 1933—and that the man had already put up a deposit 
of $500, but he told him could not act on it until Decem¬ 
ber 7th. 

On cross-examination, the said witness Lucas further tes¬ 
tified that he does not know whether the man last referred 
to was Ford, Pickford never told him who the man was, told 

him this in the latter part of December, it was not 

358 anv better than the offer of Budd whose offer was 
* 

subsequently reduced to writing on Budd’s part but 
not. on Pickford’s, witness saw it, being handed a paper wit¬ 
ness said he never saw that, Budd wrote it in his own hand¬ 
writing; when Budd came out dav after Labor Dav, A. S. 
Gardiner said Pickford is right in luck with this transac¬ 
tion, has transferred lease to Bennett and Seal, Trustees, 
and expects to get the money back; witness is trying to 
bring out the reason and how Budd happened to be in direct 
communication with Pickford at that particular time, Gar¬ 
diner told witness that day Pickford would have to be 
reckoned with and there would be no use to work longer 
with Budd and Smith, arranged conference between Pick¬ 
ford and Budd the following morning, thinks the written 
Budd proposition is the one that was shown to him and 
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which he had just said he had not seen before, said that 
because it is in typewriting and Budd’s drafj; which he saw 
was in Budd’s handwriting, and the same >vas thereupon 
marked for identification as 4 ‘Exhibit No. 48f\ 

It is the substance of what witness saw, iie identified a 
paper which was exhibited to him in direct* examination, 
and the same was marked for identification,!“Exhibit No. 
49”, is unable to identify paper exhibited 4 s letter from 
Gossler, is familiar with Gossler’s signature jand identifies 
it on the letter, it was thereupon marked for! identification 
as “Exhibit No. 50”; about December 1st witness was still 
negotiating on behalf of Young, his negotiations were not 
all off until December 17th, witness’ personal interest in 
matter is to get a deal made for Young or Bjudd or some¬ 
body, but he does not expect to do that any njiore; witness 
was in Lesli’s office the day before this tri^il started at 
Lesh’s request, his interest then was to get a d<ial made with 
Young if could make settlement satisfactory io all parties 
concerned, witness told Lesh that, 75% of his deals have 
been made after thev were dead for soilietime. 

359 On redirect examination, the said witness further 
testified that after December 7th nothing was said by 
Young, Pickford or Budd, Budd was off before witness had 
Young, did not have them at the same time, bujt Young felt 
he might get the deal through after Decembej* 7th, left it 
entirely to witness as to when he could come up to talk to 
Pickford again, when ten dav extension was granted wit- 
ness wrote him and said there was nothing doipg until De¬ 
cember 17th, Pickford told witness was negotiating with 
another man and witness wrote Young and to|ld him deal 
was all off in witness’ opinion, called every c(ne of these 
various deals to Smith’s attention, nothing in any of them 
to take care of the past due rent; during this] time there 
were no talks or conversations that witness know’s of 
between Smith and Pickford with reference to past rent. 

Thereupon, the plaintiff Walter Fletcher Smith, called as 
a witness on his behalf Robert Lloyd, who gave testimony 
that his business is that of broker, between Octoper 7th and 
December 7th, 1932, he attempted to have soihe dealings 
with Pickford relative to Lafayette Hotel, submitted sev¬ 
eral proposals to him, they were not consummated, when 
witness first talked to Pickford he said he had an {agreement 
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with Smith, wanted to do anything he could to help Smith, 
but advised witness not to try to do anything until after 
December 7th, because he would not come into legal posses¬ 
sion until that time. 


On cross examination, the witness Lloyd further said 
that he has been in the hotel brokerage game for sometime, 
did not have an office at the time of testifying, last had one 
at 1010 Vermont Avenue, Denrike building, about six or 
seven months before, desk room in the office of John Mor¬ 
ris, has also been a salesman, is not now employed, was liv¬ 
ing at Lafavette Hotel all of the summer of 1932, 
360 until November or December, believes November, is 
friendly with Smith, has known him since tried to do 
business on lease, first tried in middle of summer of 1932, 
was working through John J. Fleming, hotel broker, of New 
York Citv, working with him rather, did not bring anv 
prospective purchasers to the hotel, there was no use to 
bring any, witness was willing to bring an offer from pro¬ 
spective lessee, did bring an offer on behalf of witness, there 
was a principal in the background, mentioned amount of 


cash was willing to put up, $8,000, does not know whether it 
was October or November, does not remember, Pickford 
then set the terms he would agree to “\Ye hoped to get 
something at $2,000 a month, but we were willing to go to 
$2,500 a monthY, no higher than that, didn’t think would 
have to, has objection to naming his principal, had no rela¬ 
tions with Pickford, did not owe any money at the hotel at 
the time negotiations were going on, owes some now, wit¬ 
ness was not up there in last few days in effort to get his 
baggage out, at time made offers to Pickford did not ex¬ 
hibit any evidence of financial responsibility other than let¬ 
ters from Fleming who is largest and oldest hotel broker 
in countrv, bill at Hotel Lafavette at time of negotiations 
was in good standing, bills paid regularly during that time, 
witness could not afford to live in hotel, only reason he was 
there was wanted to be right where could make deal, during 
that time saw Smith everv dav, did not see him everv dav 
beginning back in early summer; when witness went there 
Smith was apparent proprietor, witness knew of every¬ 
thing that happened as it happened, either from Pickford 
or from Smith, knew of their agreement of October 7th as 
it happened, told Smith some of the conversations had with 
Pickford, not all of them, did hold something back from 
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Smith intentionally, does not remember at this tijme what it 
was, did not want to cause antagonism between jthe two so 
long as could get them together, told j Smith the 

361 things that has told in Court today, thqre was no 

friction between witness and Smith or between wit¬ 
ness and Pickford. j 

And thereupon the defendant Thomas H. Pickford testi¬ 
fied that he is a little deaf, could hear very little of the 
testimony of Smith’s daughter, has heard partly what the 
other witnesses said, Bennett has been witness’ Attorney in 
income tax and some other matters, is now attorney in 
income tax matters, that runs back about ten years; Ben¬ 
nett came to witness on behalf of Smith, said he had a way 
by which thev could raise money to pav witness what he 
owed if would consent to a new organization, finally con- 
sented and delivered to Bennett consent to assignment on 
condition that before it was delivered to Smith he would 
either settle with witness or turn over the stock or satisfy 

mr 

witness in some way that he was to get the money, stock 
in new corporation was never tendered to witness, Smith 
promised to deliver it but never did, no arrangement satis¬ 
factory to witness for payment was ever made, vfitness got 
the assignment back from Bennett and delivered it to Lesh 
at latter’s advice, does not remember date, was prior to 
the filing of the two suits, about the time the hotel was put 
into possession of Bennett and Seal as trustees^ thinks it 
was just prior to negotiations with Howard, witness did 
participate in the negotiations with him in September, 1932, 
a proposed agreement with Howard was reduced to type¬ 
writing, preparation was made in Lesli’s office, heard names 
of Wliiteford, Marshall and Hart, they did not j represent 
witness, understood they represented Howard, does not 
know whether they drafted agreement, remembers that 
Lesh drafted an agreement which witness went oyer, How¬ 
ard and Smith were at Lesh’s office in that connection and 
Howard went over everything, thinks Smith was there too, 
was in September, 1932, the first negotiations that were 
offered for hotel, which was in possession of Seal 

362 and Bennett at that time, paper Lesh prepared was 
agreeable to witness, the paper was thereupon 

offered in evidence and is in the words and figures fol¬ 
lowing : 


I 

I 


250 


HOTEL LAFAYETTE, INC., ET AL., YS. 


363 This Agreement 

Made in triplicate, this — day of September, 1932, by and 
between Thomas H. Pickford, of the City of Washington, 
District of Columbia, party of the first part, Walter Fletcher 
Smith, of the City of Washington, District of Columbia, 
party of the second part, and Hotel Lafayette, Inc., a cor¬ 
poration organized under the laws of the State of Mary¬ 
land and carrying on business in the District of Columbia, 
party of the third part, witnesseth: 

Whereas, the party of the first part is the owner of a 
certain hotel in the Citv of Washington, District of Colum- 
bia, known as Hotel Lafayette, and of the land and premises 
whereon the same is erected, known and described as Lots 
numbered 9 and 10 in Square numbered 200; and 

Whereas, the party of the second part became and has 
been a tenant of the said premises under an assignment to 
him as lessee of two certain leases thereof wherein the 
party of the first part is lessor, one of said leases bearing 
date the 30th day of April, 1919, and being for the term 
of twelve years ending on the 30th day of April, 1931, and 
the other of said leases, the lease now current, bearing date 
the 26th day of April, 1929, and being for the term of eight 
years commencing May 1, 1931, and ending May 30, 1939, 
and wherein the Hotel Lafayette Company, a corporation 
under the laws of the State of Delaware, was the original 
lessee, said assignment being made and dated the 24th day 
of October, 1929, at which time said Hotel Lafayette Com¬ 
pany sold, assigned and transferred its right, title and in¬ 
terest as lessee, and also the furniture, furnishings, equip¬ 
ment and chattels in said premises, unto the said party of 
the second part, and said party of the second part entered 
into possession and has held said premises as lessee, and 
has owned and possessed the furniture, furnishings, equip¬ 
ment and chattels in said premises subject to a cer- 

364 tain chattel deed of trust which as a part of said 
transaction between him and said Hotel Lafavette 

Company he gave to secure the payment of promissory notes 
aggregating the sunt of $47,500.00 principal; and 

Whereas, in and by the aforesaid lease, assigned as afore¬ 
said to the party of the second part, the party of the first 
part reserved for himself or his assigns, during the term 
of said lease, the right to use and occupy as a residence 
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the apartment on the top floor of said premises, fi’ee of any 
rental payment or deduction for such use and Occupancy, 
said apartment to be supplied elevator, electric light, heat 
and water service bv the lessee; and 

Whereas, by a certain agreement dated the -f- day of 

-, 19—, the party of the first part transferred to the 

party of the second part his right to occupy said last men¬ 
tioned apartment during the term of said lease, at and for 
the rental to be paid by the party of the second part to 
the party of the first part of the sum of $250.00 per month, 
payable, along with the rental reserved in said principal 
lease, on the first day of each and every month during said 
term, in advance; and 

Whereas, the rentals aforesaid at the aggregate rate of 
$2,875.00 per month are now in arrears in respect of the 
payments due July 1, August 1 and September 1, 1932, and 
said party of the second part is otherwise in default in re¬ 
spect of his obligations under the said lease, and has made 
or attempted to make a transfer of the possession of the 
said hotel and of the chattels aforesaid unto Chester A. 
Bennett and Elwood H. Seal, which attempted transfer has 
now been rescinded and possession restored to the party of 
the second part, said transactions occurring within the 
present month: and 

Whereas, under date of August 9, 1932, the party of the 
first part consented to an assignment then proposed to be 
made of the aforesaid lease to the party of the third 
365 part, which assignment was executed by the party of 
the first part under date of September 9, 1932, but 
was never consummated; and 

Whereas, the party of the first part is now willing that 
the party of the second part shall assign the aforesaid prin¬ 
cipal lease unto the party of the third part, and is willing to 
restore the lessee to good standing and waive the defaults 
heretofore occurring, upon condition that the agreements 
hereinafter made be faithfully kept and performed; 

Now, therefore, in consideration of the premises and of 
the mutual promises and agreements hereinafter contained, 
said parties mutually covenant and agree each with the 
others, as follows: 

1. The party of the second part convenants and Warrants 
to the party of the third part, and the parties of the second 
and third parts covenant and warrant to the party of the 


HOTEL LAFAYETTE, INC., ET AL., YS. 


first part, that the party of the second part has not by the 
aforesaid assignment or attempted assignment to said 
Bennett and Seal, or by the prior assignment or proposed 
prior assignment to the party of the third part, nor by any 
other act, disentitled or dispossessed himself of the afore¬ 
said real property as lessee thereof, nor of the business and 
chattels therein as owner thereof, subject to the aforesaid 
chattel deed of trust, and that he has a good and valid title 
and right to deal therewith as hereinafter agreed. 

2. The party of the second part agrees to transfer, as¬ 
sign and convev, and does hereby transfer, assign and con- 
vey to the party of the third part, the business and good will 
of the party of the second part conducted in said Hotel 
Lafayette, and all of his right, title and interest as lessee in 
the aforesaid current lease thereof dated April 26, 1932, 
and all of his right, title and interest in said chattels 
therein, and said party of the third part assumes and 
agrees to perform all of his obligations under said lease 
and by virtue of his promissory notes secured by the afore¬ 
said deed of trust on said chattels. 

366 3. The party of the third part assumes along with 

the party of the second part the obligation to pay to 
the party of the first part rental of Two Hundred Fifty 
Dollars ($250.00) per month for the aforesaid residence 
apartment on the top floor of said hotel for the term of its 
rental to the party of the second part, but said party of the 
second part does not assign to the party of the third part 
and shall have no right or power to assign such right, title 
and interest as he has in said apartment to any person other 
than himself, and further, should there be any failure to 
pay rent therefor, as and when due, or any breach of the 
agreement whereby said apartment was let to the party of 
the second part, or any breach by the lessee of its obliga¬ 
tions under the principal lease of the hotel property, the 
right of the party of the second part to have possession of 
said apartment shall at the option of the party of the first 
part forthwith icease and determine, and said party of the 
first part may forthwith re-enter and take possession of 
the said apartment, without process, or by summary or 
other legal process in force in the District of Columbia, 
without any previous demand or notice, all notice in such 
case, including the thirty days notice to quit, being hereby 
expressly waived by the party of the second part. 
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4. The party of the third part shall, contemporaneously 
with the execution of this agreement, and prior|to the de¬ 
livery thereof, pay to the party of the first part (he sum of 
Twenty-eight Hundred Seventy-five Dollars ($2,$75.00), as 
the instalment of rental due the party of the first! part July 
1,1932, for said hotel premises and said apartment. 

5. On or before the 20th day of October, 1932, the party 
of the third part shall pay to the party of the fir^t part the 
sum of Twenty-eight Hundred Seventy-five dollars ($2,- 
875.00), as the rental due the party of the first part August 
1, 1932, for said hotel premises and apartment, ;jnd there¬ 
after at intervals of less than a month each unt|il June 1, 

1933, shall pay like sums of Twenty-eightj Hundred 
3G7 Seventy-five Dollars ($2,875.00) each, to \\e applied 
to the rental of said hotel premises and Apartment 
for the month which shall then be longest in arrears, so that 
by January 15, 1933, said rentals shall be paid in respect 
of the payment due December 1, 1932, and shall not there¬ 
after be more than fortv-five davs in arrears, and so that 
by June 1, 1933, said rentals shall be fully paid, including 
the payments due on said day. 

0. The party of the third part shall, contemporaneously 
with the execution of this agreement and prior tp the de¬ 
livery thereof, cause the party of the first part jto be re¬ 
leased by the Potomac Electric Power Company and the 
Chesapeake and Potomac Telephone Company from the ob¬ 
ligations he assumed to said companies on or about Sep¬ 
tember 13, 1932, by way of guarantee of the electric power 
and light account and the telephone account for s^id hotel, 
and deliver to the party of the first part satisfactory evi¬ 
dence of such releases. 

7. The party of the first part hereby consents to the as¬ 
signment hereby made and agreed to be made by the party 
of the second part to the third part- as lessee uijider the 
aforesaid lease dated April 2G, 1929, provided that said 
party of the third part shall have no right or powej* to sub¬ 
let or assign further, nor any other right, title or interest 
in addition to that heretofore in said party of the second 
part. 

8. The party of the first part agrees to cause the time for 
the payment of the principal due on the note (of tlile series 
of notes of the party of the second part secured by the deed 
of trust on the chattels in said hotel) in the principal sum 
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of Forty-seveik Hundred Dollars ($4,700.00), due in Octo¬ 
ber, 1932, to be extended for a period of six months after its 
due date, and likewise to cause to be extended for periods of 
six months after their due dates the similar notes of said 
series of notes maturing during the year 1933, provided 
that interest on all notes of said series shall be paid when 
due according to the face of said notes, and said notes 
368 shall bear interest at the same rate to the dates of 


their payment. 

9. The party of the first part will advance and pay the 
taxes which are due and payable in the month of September 
1932, in respect of the real estate improved by the said 
hotel, to pay which the lessee is obligated by said lease, 
and the party of the third part will repay to the party of 
the first part the amount so advanced on or before the 31st 
day of May, 1933. 

10. The parties of the second and third parts agree that 
so long as the party of the third part remains the lessee 
or tenant of said property, James G. Howard shall have 
the exclusive management and control of the hotel business 
to be conducted therein. 


11. The party of the first part hereby waives his right 
to terminate the tenancies because of the existing defaults 
under the aforesaid leases provided and so long as the 
agreements made herein are faithfully kept and performed, 
but in the event anv of the agreements herein made bv the 
parties of the second and/or third parts are not fully and 
promptly performed, the party of the first part may pro¬ 
ceed to enforce the aforesaid leases, and the aforesaid notes 
and chattel trust to secure the same may be enforced, ac¬ 
cording to their original terms, as though this agreement 
had not been made, or the provisions of this agreement may 
be enforced by the party of the first part, or both said origi¬ 
nal agreements and this mav be enforced, at the election of 
the party of the first part, and except as modified hereby 
said former leases, notes and chattel trust shall remain in 
full force and virtue. Xo waiver of any breach hereof shall 
be construed as a waiver of the agreement or any other 
provision hereof. 


In testimony whereof, the said parties of the first and 
second parts have hereunto set their hands and affixed their 
seals and the party of the third part has ceased these pres- 


THOMAS H. PICKFORD, ET AL. 


255 


ents to be signed by-, its President, and 

369 attested by-, its Secretary, anjd its corpo¬ 

rate seal to be hereunto affixed; all the djay and year 
first hereinabove written. I 


By 


-, I [seal.] 

-, i [seal.] 

HOTEL LAFAYETTE, INC., 


President. 


Attest: 


Secretary. 


370 


We were to meet the following morning at Lesh’s 
office at ten o’clock, Howard did not show up, he came 
to see witness afterwards, said on investigation 'Smith was 
so involved he thought it was futile for him to fdllow it up, 
identifies letter from Howard under date of December 9, 
1932, which was thereupon offered in evidence,j and is in 
the words and figures following: 


Washington, DJ C., 

December! 9, 1932. 


371 

Mr. Thomas H. Pickford, 

Hotel Lafavette, I 

Washington, D. C. I 

Dear Sir: I 

i 

I submit the following proposition to lease the (Hotel La¬ 
fayette, which I understand will be for lease shortly. 

I propose to take a ten year lease on this property, at the 
annual rental of $30,000.00, the taxes to be paid by you the 
first year and by me for the next nine years; said rental 
payable $2,500.00 per month, in advance, the leas<f to com¬ 
mence January 1st, 1933. I will also purchase the (furniture 
and equipment in the hotel for $35,000.00, paying! therefor 
at the rate of $250.00 per month, with $2,500.00 pbr month 
added thereto during the months of April, May and June. 
This contemplates the payment on account of furniture of 
$2,750.00 per month for April, May and June, ancjl $250.00 
per month thereafter until the furniture is paid foir. 

I intend to limit myself to a reasonable salary^ and to 
take no profits from the enterprise until the furniture has 
been paid for in full. i 
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If you are favorably impressed with this proposition, 
please so indicate immediately, as it is exceedingly impor¬ 
tant that I know promptly whether or not an arrangement 
similar to the one proposed is possible. 

Very truly yours, 

(Signed) ' * JAS. T. HOWARD. 


372 Witness thought it was a mistake putting property 
in hands of Seal and Bennett as trustees because 
they were not hotel men, told Smith it would be an expense 
just for nothing, that is all witness had to do with it, vari¬ 
ous propositions were pending when witness filed two suits 
about September 26, but none that he could really consider; 
Marshal came there and put Hodgkins in possession, wit¬ 
ness had nothing to do with that, thinks he was not con¬ 
sulted as to naming Hodgkins, consented to it. 

And thereupon the proceedings in the landlord and tenant 
case and in the suit for rent were offered in evidence and it 
is agreed that while said proceedings shall not be physically 
incorporated in this Statement of Evidence, the same are 
hereby made a part hereof with like effect as if set out at 
length herein and with leave to each of the parties to make 
such reference or references thereto as mav be desired in 
the Court of Appeals. 


373 The circumstances under which the agreement of 
October !7th was executed were as follows: witness 
spoke to Smith about fixing it up, told him wanted to give 
him every opportunity, asked if willing to turn property 
over to witness and take sixty days in which to settle and 
reimburse witness for what he owed, witness drew up that 
agreement without counsel, Smith asked to take it to his 
attorney, said he did take it to him, and when he came back 
“we signed up that agreement”, it was not submitted to 
witness’ attorney; during sixty day period a number of 
offers were made, very many, almost daily, referred every¬ 
body to Smith, told them he had option, there was nothing 
witness could do until after took over property at its ex¬ 
piration; Ford; who bought it, was referred to Smith by 
witness and went to see him; witness was too anxious to 
get the hotel leased to keep anyone from dealing with 
Smith, was looking for best man and best price could get; 
identities Exhibit Xo. 50 for identification, savs it was one 
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of the offers received and the person named was one of 
those Lucas talked to witness about, and thereupon the 
same was offered in evidence, and is in the words and fig¬ 
ures following: 

374 Carolina Crest Hotel, 

i 

North Carolina Avenue near Boardwalk, 

Atlantic City, N. J. 

Private Office 
Chas. A. Berry, Owner, 

H. L. Fairbairn, Manager. 

Nov. 14, 1932. 

Mr. Pickford, 

Lafayette Hotel, Washington, D. C. 

My Dear Mr. Pickford : 

I have conferred with my associate in reference to the 
Lafayette Hotel. We have given careful consideration to 
the present status of the hotel, and in lieu of the decreased 
business and the general conditions, which in all culmi¬ 
nate in a loss as the hotel would stand at the time we would 
take it over, we therefore submit the following suggestion. 

We will lease your hotel taking possession on Dec. 8th, 
the rent not to start until Jan. 1st, and for the months of 
Jan. Feb. March and April, we will pay you $1,000 per 
month, and $250. per month upon the furniture and equip¬ 
ment, which total cost is to be $24,000 and aftef* these first 
four months, the rent to be $2000 per month arid the same 
$250 per month to continue as payment on the furniture and 
equipment. We will assume one half of the taxes in addi¬ 
tion to the foregoing. 

Upon signing the agreement we will deposit $1,000 which 
will apply for the rent for the month of Jan. 

It was our intention to come to Washington On Wednes¬ 
day of this week, and will await your reply before coming 
down. 

Both my associate and myself can offer you the highest 
possible references to character, ability and gerjius of hotel 
operation, and be assured your hotel in our care will have 
the highest possible type of aggressive hotel management. 

With kind personal regards, I am, very trulvj yours, 
(Signed) JOHN C. G0SSLER, 

17—6476a 
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375 Witness did not accept this offer; exhibit for iden¬ 
tification Xo. 49 was one of the offers received by 

witness and the same was thereupon offered in evidence, in 
the words and figures following: 

376 Lynchburg, Virginia, 

i November 29, 1932. 

Mr. T. H. Pickford, 

Lafayette Hotel, Washington, D. C. 

Dear Mr. Pickford : 

I will make vou the following offer for a lease on the 
Lafavette Hotel: 

1. I will form a corporation which will lease the hotel for 
a term of ten years beginning January 1, 1933, said lease to 
have an option to renew for another term. 

2. The rental shall be $2,000 per month for the year 1933 
and thereafter $2,500 per month plus half the taxes each 
year, it being understood that you are to pay the taxes for 
the vear 1933 while business conditions are so bad. 

3. I will purchase the furniture and equipment at a price 
of $32,000 and pay for same at the rate of $250 per month 
until all payments are completed at which time I am to have 
a clear title to the furniture and equipment. 

4. At the time of executing the lease, I will pay you the 
rent for the months of Januarv and Februarv 1933 together 
with the payments of $250 for each month on the furniture 
and equipment account and beginning with March 1933 the 
payments for rent and furniture are to be meet on the first 
of each month in advance. 

5. It is understood that if you obtain possession of the 
property on or about December seventh that you are to 
give me possession immediately but that the actual rental 
shall not begin until January 1, 1933. 

6. It is understood that the above offer and vour ac- 

* 

ceptance is predicated on you obtaining possession of the 
property as you now anticipate. 

Verv trulv vours, 

(Signed)! 

Accepted by 


Date: 




A. F. YOUNG. 
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377 Lucas brought that to witness, neither of the par¬ 
ties making these offers ever made any better one to 

witness’ knowledge; has seen before Exhibit I No. 48 for 
identification, witness turned it over to Lesh, Marshall sub¬ 
mitted it to witness, has never received anv better offer 
from Budd, and the same was thereupon offejred in evi¬ 
dence in the words and figures following: 

i 

I 

378 This agreement, Made and entered into this 19th 
day of October, 1932, by and between Thomas H. 

Pickford, Party of the first part, and S. T. Budfl, Party of 
the second part, for and in consideration of Onje Dollar in 
hand paid by each to the other, receipt of which is hereby 
acknowledged, the said parties hereby mutually agree as 
follows, to wit: 

Party of the first part agrees to lease to the party of the 
second part the Lafayette Hotel, excluding the penthouse 
on the roof which is to remain for the exclusive use and 
occupancy of T. H. Pickford without remuneration, for a 
period of ten (10) years for the sum of Threb Hundred 
Thousand ($300,000.00) Dollars said amount to be paid in 
monthly instalments in advance in the sum of Two Thou¬ 
sand, Five Hundred ($2,500.00) Dollars, except that the 
rent for the months of November and December,! 1932, shall 
be paid at the time of the execution of this Lease. 

The party of the first part further agrees to give the 
party of the second part an option of an additional ten 
years after the expiration of this Lease on the same terms 
and conditions as above set forth, providing the party of 
the second part notifies the party of the first part that he 
wishes to exercise such option at least one year before the 
expiration of this Lease. 

Party of the second part agrees to execute a L^ase to the 
party of the first part to be prepared in the ijsual form 
used in the District of Columbia covering the terms and 
conditions as above set forth and further agrees to expend 
not less than One Thousand ($1,000.00) Dollars each month 
for the first six months for repairs to the building and fur¬ 
niture ; and receipted vouchers for these amount^ are to be 
delivered to the party of the first part during this six 
months period together with the sum of One thousand, 
Five Hundred ($1,500.00) Dollars in cash, the $1J000.00 ex- 
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pended being construed and used as that amount of the rent 
during this period. 

379 The party of the second part further agrees that 
he will purchase from the party of the first part all 
furniture now contained in said building at and for the sum 
of Twenty-four Thousand ($24,000.00) Dollars, same to be 
paid for at the rate of Two Hundred and Fifty ($250.00) 
Dollars per month, it being understood that the payments 
for November and December, 1932, shall be paid for at the 
time of signing Lease. 

It is further mutually agreed between the parties of the 
first and second part that they shall pay one-half each of 
the taxes for the year 1933 and that all taxes on the prop¬ 
erty shall be paid by the party of the second part during the 
term of this Lease when and as they become due and pay¬ 
able after the vear 1933. 

It is further mutuallv understood and agreed bv and be- 

« w ft 

tween the parties hereto that A. S. Gardiner is acting as 
Agent for both parties and that he shall be paid a commis¬ 
sion for services; rendered bv each in the sum of Two Thou- 

% 

sand, Five Hundred ($2,500) Dollars; said amount to be 
paid at the time of the execution of the Lease for the first 
term. 


380 Lucas came to see witness verv manv times during 
that period, would not say daily but as often as four 

times a week; pen markings on Exhibit 25 are in witness’ 
handwriting, was presented to him at hotel by Lucas, could 
not accept propositions that had been made, checked the 
figures, never saw anything after that, never heard from 
anyone that the proposition as changed would be acceptable 
to Smith, and the face of the same was thereupon offered 
in evidence. 

Said Exhibit 25 is draft of letter dated December 1, 1932 
to F. E. Lucas, upon which pen markings are made and 
which has heretofore been included in this Statement of 
Evidence during the testimony of Walter Fletcher 
Smith. 

381 Request for extension usually came from Lucas, 

told him there could not be anv extension bevond 

* * 

time agreed on, first knew there was to be a sale under deed 
of trust when Lesh told witness proposed to have a sale, 
thinks this was sometime in November, told evervbodv that 
came to see witness about it that had to be a sale, that wit- 
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ness' attorney said would have to have a sale, [told Lucas, 
Smith was not coming to see witness towards the last, there 
was some personal feeling between witness anjl Smith at 
that time, Smith's daughter came to see witness some two 
days before sale, brought a cablegram in Spanish, witness 
does not read Spanish, talked for fully an hour] she asked 
witness’ advice, got out data of what Smith bwed, hotel 
losing some $132 a day, advised her strongly notjto put any 
money in proposition, he would only lose it, she thought that 
was quite right, witness said, 44 Don’t take my word for it. 
Go down to the bookkeeper, Mr. Hodgkins, and have him 
make up an account”, and she would see thefe was no 
chance; she said her father would put up $10,000 today, and 
witness said if he did so his creditors would have it to¬ 
morrow, told her hoped she would put down every word he 
had told her, she thanked him, 44 We have always been on 
friendly terms”, has known her for three years, witness 
supposed Brashears was Smith’s attorney and advised her 
to take the account he had made up, submit it to jBrashears 

and ask his advice, felt sure he would give her thh same ad- 

7 ^ | 
vice witness had, she asked when sale would take place and 

witness told her, witness did not understand her when she 
was on the witness stand, could not hear her, being told that 
she had testified that witness had said something about the 
sale not making any difference, he stated, 44 I do not re¬ 
member anvthing of that kind. She was to come back to me 
after consulting her attorney and the bookkeeper, and I 
don’t think she ever came back after that’f; she and 
382 witness were friendly at the conclusion of [interview, 
always have been, and have remained so since; wit¬ 
ness saw the trustees, told them wanted foreclosure under 
Lesli’s instructions and advice and as economical as pos¬ 
sible because felt was selling out own property, firmly be¬ 
lieved contract of October 7th conveved everything to wit- 
ness and did not want to pay any more commission on sale 
than had to, they said would demand five per cen; commis¬ 
sion on the amount it brought, and witness paid it, $500 to 
them and around $500 for advertising and other expenses, 
trustees wrote up a little letter, said they had to have a let¬ 
ter from witness ordering sale as he was the holder of note, 
witness wrote up the letter and delivered it to therfi, did not 

sav anvthing to them about terms of sale at alL was not 
• %/ ? 

going to dictate to two lawyers about deed of trust, did not 
know who auctioneer was to be until Bennett told |him, wit- 
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ness had nothing to do with it, his consent was not sought 
concerning deferment of balance over $5,000, did not talk 
terms at all, just to sell it out in the cheapest way and save 
as much money as possible, didn’t know before ad went 
in paper that $5,000 was to be deposit or cash payment, 
talked to both trustees about advertising property, went to 
their office about foreclosure, knew sale was to be on 16th, 
saw ad, don't know how time of sale was fixed, they called 
witness up and notified him it would be 16th, they said had 
discussed it with Owen and had got the rate down, Owen 
had charged a very nominal fee, all that witness remembers 
has told frankly, lias nothing to conceal about it at all; wit¬ 
ness was present when Bennett and Seal testified, they did 
not ask witness about the date of sale but notified him it 
would be 16th, witness did not suggest that date, thinks did 
tell them wanted it as speedily and as reasonably as 
383 possible, Bennett is mistaken when he says that wit¬ 
ness fixed the terms of sale and deposit of $5,000, 
did not do that. 

On cross-examination, the witness Pickford further tes¬ 
tified that for the past ten years Bennett might have been 
his attorney in some very small matters but principally in 
tax matters, does not recall that he has appeared for wit¬ 
ness in this Court without Lesh other than in tax matters, 
recalls a case two or three Years ago in which witness' son 
was defendant and witness was brought in as a garnishee 
and interrogated orally, Bennett and Lesh represented wit¬ 
ness in that case, when he first started Bennett was wit¬ 
ness' attorney and then employed Lesh with him, remem¬ 
bers now appearing in this Court before Justice Siddons 
and Bennett being sole counsel in the case; not a fact that 
Bennett and Seal were named in the deeds of trust because 
witness designated them as such and Bennett had been his 
attorney, not a fact that witness designated them, hadn’t 
anything to do with it, didn’t know they were trustees, 
didn’t recommend to Smith that he go over to see Bennett 
in the beginning of these transactions, when Smith bought 
place did not send him over to Bennett, was witness’ recol¬ 
lection never suggested Bennett at all to Smith, deeds of 
trust were given in transaction with Hotel Lafayette Com¬ 
pany, Judge Proctor was witness’ attorney then, he drew 
papers, only thing witness had to do with sale to Smith by 
Company was Smith refused to take hotel unless witness 
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would give his apartment, was required to conient to lease 

and did so, did not know at that time that Seal knd Bennett 
' | 
were named as trustees, knew them both, did not consider 

Bennett his attorney, might have attended to some little 
matters, not regularly employed by witness ip all his af¬ 
fairs, thinks only in the small things, acquire^ the Smith 
deferred purchase money notes from Alima T. Gor- 

384 don, paid her for them, identifies the ones| which have 
been paid, and counsel for Smith statjed that he 

simply wants Pickford to identify them as purchase money 
notes, not as having been paid, but to distinguish between 
the ones still in his possession, and to show tlmjt they bear 
the signature of Gordon as President, and tliein as secre¬ 
tary and treasurer, and then assigned to Pickford, but it 
was agreed that only one of them was paid to hitn, and that 
one was thereupon offered in evidence, in the words and 
figures following: 

385 $4700.00. October 1, 1929. 

On or before April 1, 1932, with ten days grace, for 
value received, I promise to pay to the order of the Hotel 
Lafayette Company of Washington, D. C., t|ie sum of 
Forty Seven Hundred ($4700.00) Dollars, with interest 
until paid at the rate of six (6) per cent per annum. 

This note is one of a series of ten notes each dated Octo¬ 
ber 1, 1929 and each in the sum of Forty Seveh Hundred 
($4700.00) Dollars and due, with ten days gracd, on or be¬ 
fore April 1, 1930, October 1, 1930, April 1, 1931, October 1, 
1931, April 1, 1932, October 1, 1932, April 1, 1933, October 1, 
1933, April 1, 1934 and October 1, 1934, each of said notes 
bearing interest at the rate of six (6) per cent per annum 
to be computed from October 1, 1929 and to be payable on 
each said note every six months after October 1,11929; and 
said notes are to secure the payment of $47,000.00j, being the 
deferred purchase money due on the balance of the pur¬ 
chase price of two leases made by Thomas H. Pickford to 
the Hotel Lafayette Company affecting premises known as 
Lots numbered nine (9) and ten (10) in Square numbered 
two hundred (200) in the City of Washington, District of 
Columbia, together with the improvements thereon, con¬ 
sisting of a hotel building, known as the Hotel Lafayette 
and all the furniture, furnishings and equipment belonging 
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to the Hotel Lafayette Company used in the operation of 
the hotel and sold to Walter Fletcher Smith by the Hotel 
Lafayette Company. All of said notes shall become due 
and payable in default of payment, when due, of principal 
or interest on any note of said series; and upon failure to 
perform any of the provisions of the deed of trust and chat¬ 
tel deed of trust, which instruments have, respectively, been 
executed on the leases and hotel equipment sold to secure 
the full payment of each note of the series and interest 
thereon. 

(Sgd.) j WALTER FLETCHER SMITH. 

National Savings & Trust Co. Paid Apr. 12, 1932. Wash¬ 
ington, D. C. 

Endorsement on reverse side: Pav to Thomas H. Pick- 

* 

ford or order Hotel Lafayette Company, by Paris C. Gor¬ 
don (Sgd.) President. 

386 Has known Bennett for ten years, got other papers 

than the assignment of August 9th from Bennett, a 
number of papers relative to Hotel Lafayette, and gave 
them to Lesli, got the lease that Lesli sent for; made agree¬ 
ment with Ford on November 12, after that various people 
came to witness ,and lie told them of the agreement with 
Smith, told them any deal could make would be subject to 
a deal or option with Smith, when first saw Ford told him 
about agreement! with Smith, he said he could not take 
Smith in, he came back and made proposition, witness said 
had seen many propositions but had never seen any money, 
if had guarantee of $1,000 would carry Ford proposition 
through; Lesh advised witness to have foreclosure sale, was 
witness’ attorney then, did not consult with him further 
with reference to sale, don’t remember consulting him 
afterwards, witness ordered sale on Lesh’s suggestion, may 
have conferred with him as to terms or period of time but 
don't remember it, just told Lesh trustees would advertise 
property for sale, that is all, certainly left it absolutely with 
trustees to determine period of time, terms and place of 
sale, property was open for everybody to go through it, 
don't know whether public was notified that they might go 
through it unless it is in notice, did not tell trustees to make 
it available for inspection, witness was selling his own 
property, frankly did not think there would be any pur- 
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chasers, purpose was to have proceeding in Owen's office 

and complete title as per advice with as little expense as 

possible, the way property was did not think tfiere would 

be very many to buy, Ford was the only man who showed up 

with anv monev. 

* * 

On further redirect examination, the witness Pickford 
stated that on the transaction with Ford there was a three 
per cent commission to the broker, reckoned oij the gross 
amount of rents, the entire lease, payable jas rent ac- 

387 crues, an agreement about repairs written and to 
be written $6400 paid for by witness, with no right 

of reimbursement. 

On further cross-examination, the witness Pickford stated 
that he had communication with Seal and Bennett, Trustees, 
with reference to foreclosure prior to writing letter of De¬ 
cember 6th, advised them was going to foreclose, they 
said would have to have written instructions, told them 
wanted sale as quickly and as cheaply as possible, don’t 
think told them as to any prices that would be satisfactory, 
wanted sale protected up to amount of witness’ trust, under¬ 
stood prior to writing letter of December 6th tljat he was 
to give them five per cent commission, did not figure with 
them on any amount upon which it could be ba^ed, not a 
fact that he and they arrived at sum of $10,000 sc) that they 
would get $500 commission, witness did not expect any other 
buyers at sale, there might be some but he did not expect 
them, the last bid was eight or nine thousand dollars and 
witness made it enough to go just above it, there were two 
other bids, can’t say it was understood at time qf writing 
letter of December 6th that ad would go in paper| next day, 
thinks it was shortly after that they notified witness sale 
would be on 16th, may be two or three days, ddn’t know, 
did not know it prior to time ad went in, thinks talked to 
auctioneer prior to sale, did not discuss terms of sale with 
him, asked him where would be best place to sell it, this was 
before ad went in, went to see both Owen and Sloan, saw 
Sloan quite a while prior, could not say when saw Qwen, but 
was prior to time ad went in and for purpose of Arranging 
where sale would be held, it was agreed betweep witness 
and Owen that sale would be in his own office, tlliat is not 
correct, went to see Owen at that time about wherq it would 
be sold, he said his office would be proper pjlace, wit- 

388 ness did not object, this was about ten dajes before 
sale, after had instructed trustees to foreclose, in- 
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structed them two or three weeks before sale, around last 
of November, around time of Ford agreement verbally, did 
not discuss with Owen amount of deposit, did not at that 
time have a deposit of $5,000 on deal, only deposit was $1,- 
000 by Ford, no discussion with Owen as to how long ad 
should run, made no suggestion to him as to that, he and 
Owen did not discuss question of making property avail¬ 
able for inspection, did not read copy for ad before it was 
inserted, read ad after insertion, said nothing to trustees 
about lack of apparent opportunity for inspection, did not 
discuss with them requirement for placing $5,000 deposit; 
has known Victor Cahill for about three months, he was at 
the sale, don’t iknow who he represented, thought it was 
Ford, he was the broker that made Ford deal, and during 
running of ad v^as told Smith had gone to Cuba, he did not 
tell witness was going, as to his reason knew no more than 
stories around hotel that he was going to get money, but 
had heard that a dozen times before, an everv dav occur- 
rence, did not know at any time during running of ad that 
lie was in Cuba for the purpose of raising money; Smith’s 
daughter told witness he was in Cuba, said he had money, 
showed witness telegrams from him in Spanish, did not 
translate them but told him the contents; he had arranged 
money so many times, with all respect for confidence in 
voung ladv witness did not know he had a dollar, had everv 
confidence in her but had heard that so many times before, 
did not speak to Smith for three weeks before he went to 
Cuba, did say in letter to Howard of December 10th last 
reports were Smith had gone to Havana and will return 
Tuesday with money to take over hotel, that was the report 
around hotel, was not holding it open for Smith to 
389 return, had no confidence whatever in Smith return¬ 
ing with any money, wanted foreclosed, settled up, 
and new tenant, and the new tenant paid witness $5,000 less 
than Smith would have paid had he kept his contract; when 
Smith’s daughter was talking with witness told her was 
going to foreclose on 16th, she asked if it could be postponed 
and witness said no, she said father was coming back 
shortlv, can’t recall exactlv the date of first conversation 
with her with reference to father having money, had three 
conversations, was about December 13th, would not say it 
was that date, she might have said he would be here Decem¬ 
ber 17, said he was coming back and would have $10,000, 
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told her that would not be sufficient to settle up all things 
against him, and advised him not to spend $10,0p0. 

Witness does not remember discussing with (Smith at all 
the memorandum that Lucas drew up on December 1st 
which was changed by witness, does not remember talking 
to Smith over telephone relative to terms as contained 
therein, was distinctly understood by brokers tl^at any con¬ 
tract drawn up was to be approved by Lesh beljore witness 
signed it, that was witness’ custom after got ijiito this, he 
wrote up the agreement of October 7th and Was told not 
to do that again, does not remember any reference to the 
paper of December 1st or its terms after witness made his 
pen and ink changes, although there were propositions made 
almost dailv, did not hear anvthing more to witness’ knowl- 
edge about the December 1st paper from anyone, those 
terms as changed by him were satisfactory to him and 
thinks so told Lucas; during the sixty day period between 
October 7th and December 7th many offers were Received bv 
witness and each one of them was sent to Smith, witness 
took into consideration every offer presented, and Ford’s 
was the only one that seemed satisfactory at all, was try¬ 
ing to get the best offer possibly could pnd Ford’s 
390 was the best, was always trying to get offers, had 
gone to see Joseph I. Weller to see if coulcj get better 
offers, does not know that tried to get better dffers after 
November 12th, thinks had exhausted everybody at that 
time, there was so many witness just quit, betwepn Novem¬ 
ber 12th and time of sale there were no negotiations that 
were satisfactory to witness, would have been p;lad to re¬ 
ceive any, is not a broker and was not out after! them; be¬ 
tween December 16 and December 21, the time cjf witness’ 
conveyance to Ford, witness had possession of j the hotel, 
Ford was not in the hotel at all until the final conveyance; 
being shown copy of an unsigned letter addressed to Lucas 
and bearing date December 1st, witness states that he thinks 
it was delivered to him by Lucas, he gave it to Lesh in 
preparation for this trial, Lucas brought this back to wit¬ 
ness after he had made changes in the latter of December 
1st, the terms in it were entirely different but witness took 
the terms and changed them, he read it and tolcjl Lucas it 
was not at all satisfactory, and thereupon the c<ppy about 
which the witness was being interrogated was m|arked for 
identification, “Exhibit No. 53”, and counsel for Pickford 
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pointed out that in the same the $4,100 which Pickford had 
said must be paid in cash is to be paid at the rate of $100 
per month or something like that, and there are other 
differences. 

Witness did not regard that at the time of foreclosure 
sale the chattels were under a writ of attachment, felt that 
chattels belonged to him, supposed the attachment was re¬ 
leased the day Smith conveyed everything to him, thought 
it was cancelled, really did not know that it was released in 
the attachment suit, did not give it any concern at 
391 all, thought was foreclosure on own property, did 
not think attachment amounted to anything; asked 
whether when filed suit for possession in Municipal Court 
he sued Hotel Lafayette, Inc. as one of the defendants, wit¬ 
ness replied, “My attorney can answer that, I didn’t pay 
any attention to it'’; during transactions beginning in 
June, 1932, witness was in his country home in Maryland, 
did not spend much time at the hotel, came in quite often 
but spent very Little time in town, did not have access to 
books of hotel in June, does not know when books of ac¬ 
count were changed to show that thev were accounts of 
Hotel Lafayette, Inc. 

On re-direct examination, the witness Pickford further 
testified that in early November Smith told witness that he 
had money in City National Bank of New York to pay wit¬ 
ness in full and wanted to enter into negotiations, and wit¬ 
ness said, “For God’s sake, pay the help around here and 
that will be evidence that vou are making this offer in good 
faith”; the help was not paid; had heard many times from 
others about Smith having monev from Cuba source, rumor 
came from help around hotel, Lucas said Smith had money 
in New York to settle up with witness in full. City National 


Bank, this was early in November. 

On further cross examination, the witness Pickford said 
when he entered into the agreement of October 7th, he took 
over pursuant to that agreement the entire hotel and its 
operations, there wasn’t any good will, it was all run into 
the ground, took over every asset the hotel had. 


And thereupon, the proceedings in Bankruptcy No. 2780 
were offered in evidence on behalf of the defendant 
392 Pickford merely for the purpose of showing the fil¬ 
ing of the bankruptcy proceedings against Walter 
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Fletcher Smith on December 5, 1932, and on bjehalf of the 
said Smith there was offered in evidence -is answer to the 
said petition in which he denied insolvency, denied that he 
had committed an act of bankruptcy and askeq for a trial 
of those two issues. 

And thereupon, counsel for the defendant Pickford was 
permitted to make the following statement without taking 
the stand: In the latter part of November, or early in De¬ 
cember, Peyser asked Lesh for more time for Smith, at first 
in view of a possible purchaser, who, Lesli’s impression is, 
was over in New York, a person of some substance that 
Peyser knew about; later, Lesh not giving any encourage¬ 
ment as to more time, the request therefor was pressed 
through Mr. Jacobson, who called Lesh up a couple of times 
and Lesh answered that he was not able to exteAd the sixtv 
day period stating as his reason that he had advised that 
there be a sale after the close of the sixty day pqriod, which 
would prolong the closing in any event, and therefore he 
was unwilling to extend the sixty day period as such. 

And thereupon, the defendant Pickford rested. 

And thereupon argument of the case was deferred until 
the following day, and the following transpired: 

393 “The Court: As I understand the rule! it is vour 

% 

dutv to come into court and tender the inonev you 
think to be due. I think the Court is entitled tol some pro¬ 
tection. We do not intend to do vain things. 

“Mr. Edelin: That is perfectly true. If we are required 
to make a deposit of the full amount due on the mortgage, 
we can’t do it, sir. If the Court, in its wisdom, finds, as I 
am going to argue tomorrow morning, that this December 
1st contract is enforcible, yes, we will make that forthwith. 

“The Court: Let me state frankly what I t^ink about 
that. You cannot tell me what the terms of thAt contract 
are. 

“Mr. Edelin: They are in writing, if your Hoifor please. 

“The Court: Yes, but very general. Somebody is to or¬ 
ganize a corporation. Even if that were a signed contract 
there are a score of details to be carried out. Ypu come in 
and sav vou are readv to carrv it out. You have hot stated 
precisely what you are willing to do. 

“Mr. Peyser: $5,000 to be deposited, as we will]- 
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“The Court: What is to be done with the rest of it? 
What kind of corporation is to be formed? Where? What 
is to be the capital? Who is to have the stock? 

“Mr. Peyser: That is not very important if he carries it 
out. 

“The Court: It is very important if you both have to 
agree on it. 

“Mr. Lesh: May I understand, when Mr. Edelin a mo¬ 
ment ago referred to the December 1st contract, was he re¬ 
ferring to- 

“The Court (interposing): He was referring to that un¬ 
signed letter to Mr. Lucas. I don't know which draft of 
it. 

“Mr. Lesh: That is what I don’t know. Was it Exhibit 
25, or Exhibit 53 you meant a moment ago when you 
394 said the December 1st contract? 

“Mr. Edelin: This contract (indicating). 

“Mr. Lesh: Counsel is indicating Exhibit 53? 

“Mr. Edelin: Yes. 

“The Court: I don’t recall that I have seen that. Let me 
take a look at it. (After examination of the exhibit.) Now, 
the point that I raise is, it is just as indefinite. 

“Mr. Lesh: That is a rewrite of Exhibit 25. 

“The Court (reading): ‘I will take a ten-year lease of 
the Hotel Lafayette in the name of a corporation, said lease 
to begin as of December 1, 1932, at a rental of $2,500 per 
month. 


* • * * m * 

“ ‘I will pay the rent for the months of January and 
February, 1933, amounting to $5,000 at the time of execut¬ 
ing the lease and will also pay the two payments for those 
months on the furniture account.’ 

“Now what is the furniture account? 

“Mr. Peyser : That is in monthly payments. 

“The Court: How much is to be paid for the furniture? 

“Mr. Edelin: $250 a month. 

“The Court: $24,000? 

“Mr. Edelin: Yes, sir. 

“The Court; (reading): ‘And I owe back rent for the 
months of July, August, and September.’ 

“Well, you see the questions that are in my mind. I sug¬ 
gest that you consider whether or not—you are asking 
practically for a specific performance of this contract? 
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“Mr. Edelin: Yes, sir. 

4 ‘The Court: Now the thought that occurs to me is that 
your contract is so general that I cannot see thit you came 
to an agreement on some of the essentia} details. 

395 “Mr. Edelin: Well, if Your Honor please, I think 
that the essential details are precisely seated in the 

paper. 

“The Court: Now what kind of a corporation is to be 
organized? 

“Mr. Edelin: Any corporation- 

“The Court: Any corporation at all? 

“Mr. Edelin (continuing): —that Mr. Smit}i wants to 
organize. Mr. Pickford is interested in getting his money. 

o o o ml 

He has no connection with the corporation. 

“The Court: The corporation is the concern tliat is going 
to run the business. 

“Mr. Edelin: But Mr. Smith is going to form the corpo¬ 
ration. 

“The Court: Any kind of a corporation that h|e wants to 
form, then? 

“Mr. Edelin: Yes, sir. 

“The Court: Then we will assume that it i$ a corpo¬ 
ration that has no financial responsibility? 

“Mr. Edelin: That is right, yes, and Mr. Smiih will put 
up the money to carry this through. It requires! money to 
start the thing, and Mr. Smith is able and willjng to put 
that up. 

“The Court: Now you contend that the testimony which 
has been given by Mr. Lucas is enough to prove an oral 
agreement which would make this binding, and | then that 
the contract, as you call it, furnishes a further agreement 
enough to give you a lease for ten years? 

“Mr. Edelin: Yes, sir. 

“Mr. Lesli: You will not think I am unduly persistent if 
I ask Your Honor to read from the paper the Exhibit num¬ 
ber you have there? 

396 “The Court: Exhibit 53. | 

“Mr. Lesh: I had difficulty in finding out what 
paper they were talking about. 

“The Court: Now you admit, then, that under this ex¬ 
hibit 53 there is something between $10,000 and $15,000 that 
will be due at once? Something over $10,000 due ^t once? 
“Mr. Peyser: Yes, sir. Say, $10,000. 
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4 ‘The Court: You say you are prepared to put that 
money into court at once? 

“Mr. Peyser: Yes, sir. 

“The Court: Xo\v are tliev obliged to take vour word 
for it? 

“Mr. Pevser: We will make the arrangements for it to- 
morrow morning when we come into court. 

“The Court (addressing Mr. Lesli): AVliat do you want 
them to do about it? 

“Mr. Lesh: I waive absolutely nothing in that regard, 
Your Honor. 

“The Court: Of course, I can’t waive anything. 

“Mr. Pevser: All right. When we come into court to- 
morrow morning and start to argue the case, we will submit 
you a tender. 

“The Court: All right.” 


397 And be it further remembered, that the foregoing 
comprises the substance of all of the testimony in the 
case necessary to explain the issues and questions involved 
and the relations of the parties thereto, and all of the pro¬ 
ceedings in the trial of the said issues and questions and each 
and all of the exceptions so stated in the foregoing state¬ 
ment of evidence were dulv noted and allowed bv the Court 

» * 

and entered upon its minutes at the time the same were 
severally noted and taken, and the plaintiffs then and there 
prayed the Court to sign this statement of evidence, and the 
same is accordingly signed and made a part of the record in 
this case, now for then, this 10th day of May, A. D. 1935, 
the plaintiffs and defendants being in Court by counsel and 
no objection being signified to the signing of this statement 
of evidence. 

JESSE C. ADKINS, 

Justice. 


No objection. 

WILLIAM C. SULLIVAN, 

Attorney for Thomas II. Pick ford. 


THOMAS H. PICKFORD, ET AL. 


273 


398 United States Court of Appeals for the District of 

Columbia, April Term, 1935. 

No. 2182. 

Equity No. 55,228. j 

Walter Fletcher Smith et al., Petitioners, 

i 

vs. I 

I 

Thomas H. Pickford et al. 

On reconsideration of the petitioners’ motion to extend 
the time for filing the transcript of record in the above en¬ 
titled cause until the 15th day of May, 1935, Itj is by the 
Court this dav ordered that the time for filing the tran- 
script of record herein be and the same is hereby further 
extended to and including May 11,1935. 

GEORGE E. MARTIN, 

Chief Justice. 

May 11,1935. 

[Endorsed:] No. 2182. United States Court of Appeals 
for the District of Columbia. United States Cohrt of Ap¬ 
peals for the District of Columbia. Filed May 11, 1935. 

Henry W. Hodges, Clerk. 

■ 

Endorsed on cover: District of Columbia Suprejme Court. 
No. 6476. Hotel Lafayette, Inc., a Corporation, a^id Walter 
Fletcher Smith, Appellants, vs. Thomas H. Pickford et al. 
United States Court of Appeals for the District pf Colum¬ 
bia. Filed May 11, 1935. Henry W. Hodges, Clerk. 
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